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THE CONFLICT BETWEEN REASON 
AND FORCE 


By DAVID A, SIMMONS, Houston, Texas 
An Address delivered before the Florida State Bar Association 


at its Annual Convention 


A great national news magazine recently said that the victory of Russia over Finland 
and the territorial acquisitions of Germany at the expense of smaller nations are charge- 
able against the western democracies, and particularly Britain and France, beeause of 
the inefficiency of the democracies as against the dictatorships; that the Russians and 
the Nazis can decide and act with lightning speed while the democracies are wasting time 
in endless parliamentary debate. The truth of this criticism is more apparent than real. 
The difference does not turn on the efficiency of dictatorships as against democracies, 
but relates to a fundamental difference in philosophies and in attitudes toward life. 


When the war broke out last fall the appeal to the arbitrament of the sword was 
not the last recourse of men who had exhausted every effort in an endeavor to find a 
peaceful solution for the problems that lay before them, because the agencies of peace 
were at hand and unused. No call was made for the World Court to decide the dispute 
about boundaries; no action was called for on behalf of the League of Nations, which in 
many instances had acted as umpire in holding plebiscites to determine the wishes of 
people as to whether they remained as citizens and subjects of one nation or were turned 
over to another; the Permanent Court of Arbitration at The Hague was still available 
as an agency of arbitration, and this nation is still a member of that body. It is undis- 
puted that no appeal was made to any of these, nor to that other commonly used ageney, 
the special commission agreed to by nations in dispute. The reasons given by the 
aggressor nations for failing to arbitrate or call upon any of these numerous peace 
agencies, of course, was that these matters involved questions of honor, and questions of 
honor can never be submitted to arbitration. This, of course, is the merest tommy-rot. 
Anyone can think back a hundred years and remember the multitude of instances that 
came under the Code Duelo, questions of honor that could not be submitted to the ordi- 
nary courts of the land, and so men appealed to force and to weapons of destruction to 
settle issues which now are settled daily in the courts of the land. The answer then 
with the individual is the same as the answer now with the aggressor nation,—that they 
do not choose to submit their acts, their conduct, and their contentions to the arbitrament 
of justice and to the councils of reason. They hope by using threats, might, and foree, 
to coerce lesser peoples into disgorging or into rendering up to them territory to which 
they know they are not entitled. The trouble is not with the principles of international 
law, not with the want of agencies of conciliation, but the trouble is that wilful men at 
the head of these nations refuse to recognize reason, right and justice in the world, and, 
instead, demand the right by force and aggression to settle every issue that their minds 
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may conjure up to convince their people at home that they are great leaders earrying 
their chosen people into higher realms of life than that to which the ordinary run of 
mortals outside their territories are entitled. However dark the outlook may be now, the 
time will come when truth and justice will stand supreme in controversies between 
nations in exactly the same manner it does now in the most peaceful and_ civilized 
countries in disputes between man and man. 


Each person, consciously or unconsciously, believes in a government of reason or 
a government of foree, a government by consent or a government by violenee. The 
problem is approached from the point of view of the governed or from that of the 
governors. The governed are looked upon as citizens or as subjeets of government. 
The administrators are either the servants or they are the masters of the people. There 
should be fewer laws so that the people may develop their personalities and act as they 
choose so long as they do not injure others, or there should be more laws to regulate the 
thoughts and activities of all the people. Other nations are thought of as people like 
us, with hopes and aspirations much like our own, with whom we should trade for the 
mutual benefit of both parties, or we think of them as foreign powers, with interests 
adverse to ours, determined by fair means or foul to confiseate our trade with the rest 
of the world, and if they can get by with it, to confiseate our territory as well. People 
have rights, to be expanded and protected by the state, or they have only dut‘es, to be 
assigned by, and performed under the command of, the State. We believe that the pen 
is mightier than the sword, or that the gun is more important than the plow; that those 
who live by the sword shall die by the sword, or that those who go forth as conquerors 
shall have eternal fame. In short, we render unto God the things that are God’s and 
remember that He has given unto men the talent,—buried in the earth though it may be 
by many—to understand and appreciate truth as opposed to error, justice instead of 
wrong, liberty in the place of chains, beauty instead of filth, love instead of hate and 
fear, or we fall down and render unto Caesar the things that are Caesar’s, and worship 
power, might and conquest, forgetting the blood and slaughter and the prostrate form 
of the Republie which he and his kind have always trampled in the dust. When the 
peoples of this earth shall grow up mentally, they will recognize conquerors and their 
lesser prototypes for what they actually are—criminals driven by an unholy lust for 
power, 


The Nazi State is the natural result of a perverted philosophy which subordinates 
everything to the Will to Power, which is the State’s equivalent of Schopenhauser’s 
Will to Live of the individual, which he deseribed as the impulse by which every creature 
is impelled to maintain its own existence without any care for the existence of others. 


It is not necessary to remind this audience that the practices of the totalitarians are 
but the modern equivalent of the infamous methods of pagan antiquity, which, unfor- 
tunately, have not been limited in their use either to pagans or to antiquity. Might has 
always gained its ends by utilizing force and fear. 


As much as the totalitarians despise democracy and voting by the people, who 
thereby manifest their consent both as to the form and direction of government and the 
personnel of the governors, yet they obviously recognize the necess'ty of having it appear, 
both at home and abroad, that they have the practically unanimous approval of their 
people. Whether it be fascist, naz', or communist, appears to make no difference. A 
nation-wide election is called, the controlled press, radio and serecn go into action, the 
orators exhort, the leader proclaims, the colored shirts march and warn, and the voters, 
under the watchful eye of the secret police and the armed troops, check the “JA” in the 
big circle, or its Russ‘an and Italian equivalent, and the leader triumphantly announces 
to a not-at-all astonished world that his people have approved his past and given a 
mandate for the future by a majority of 99-7/8 per cent. This is not what I mean when 
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I speak of a government by consent of the governed. This is, by any reasonable defini- 
tion, a government by force and fear. 


As the vote has no real meaning it might well be dispensed with, and the fact that 
it is not is a sure indication that there yet remains a substantial group, even in those 
nations, who would cling to the forms of democracy even though the substance has 
disappeared, One is reminded of La Rochefoucauld’s definition of hypoerisy, as the 
homage which vice pays tribute to virtue. These spurious elections are the tribute the 
dictators pay to democracy. 


In its essence, the democracy is a government of consent, of reason, of live and let 
live, while the basie policy of the dictatorships is built on foree and fear; on the will 
to power, on the unenlightened virtues extolled by paganism. Should a democracy, as 
it may consistently do in a period of emergency, vote total power over both the military 
forees and the economie life of the nation to a commander-in-chief, no responsible leader 
could be found who would direct that power against weak and peaceful neighbors, driving 
them from the land which they and their ancestors had cultivated for hundreds of years, 
depopulating the cities at the point of a bayonet and dumping millions of the terrified 
survivors into waste and swamp lands where they might perish at their leisure, while 
behind them the disciples of force rejoice at these new acquisitions which have come to 
them as a result, not of efficiency, but of that philosophy which has appeared and _ re- 
appeared in the pages of history from its earliest dawn, Man’s inhumanity to man 
still makes countless millions mourn. 


It is interesting to note the similarity of ancient Sparta with certain of the totali- 
tarians. As the Spartans were practical materialists, they had little use for literature 
as such; they believed that the State was more important than the individuals who com- 
posed it; the children belonged to the State, were placed under State discipline, united 
in troops, trained according to regulation, schooled in the military art; all initiative was 
withdrawn from the citizens; each was assigned a particular duty for each moment of 
his life; the arts were banished. A man was born not for himself but for the use of 
the State. His travel abroad was severely restricted lest the citizen should contract 
foreign manners and learn of a different form of government. An internal spy system 
of secret police was inaugurated, and the blood bath and the execution without charge 
or trial seems to have been a common practice. The training of the children commenced 
at seven, and they were under State discipline the remainder of their lives. They were 
taught only the subjects that made them useful as warriors or laborers for the State. 
Labor battalions were organized; exercise was in the nude; the main function of the 
women appears to have been to bear soldiers for the State. Marks of infamy were 
heaped upon those men who continued as bachelors beyond the prescribed time. They 
were not entitled to the respect of the younger, and the magistrates might command 
them to walk naked around the market place in the dead of winter, and they were not 
permitted to see the dances of the nude virgins. 


The object of the State was self-sufficiency. Foreign trade was discouraged, The 
currency was debased; the frontiers were practically an armed camp; and strangers from 
other civilizations and their music, songs, poetry and learning were excluded. The men 
of Sparta affected close cropped hair, and perversions were not unknown. 


“As Aristotle says, ‘Trained for war, Lacedaemonia, like a sword in its seabbard, 
rests in peace’. All her institutions taught her to fight, not one to live the life of the 
spirit. Savage and egotistical, she satisfied the pride of her children and won the praise 
of those who admire power and success, but what did she do for the world? A war 
machine perfectly fitted to destroy, but ineapable of production, what has she left 
behind her? Not an artist, not a man of genius, not even a ruin that bears her name.” 


| 
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The Spartans were brave; they could endure pain and death, and they could fight. 
It is the world’s loss that the courage and talent of its citizens were directed toward war 
rather than toward the accomplishments of civilization and peace. 


Since modern totalitaria has followed so closely in the footsteps of Sparta, we 
might well wish that we could complete the comparison. For all about Sparta from 
time to time, tyrants seized the reins of power in the little Greek states and time after 
time Sparta threw her might against them, partly because she dreaded the contagion 
of an example which endangered her own institutions, but whatever the motive, the 
record shows that many times through her influence and intervention, constitutional 
governments were restored and the peoples looked to her in gratitude. Thueydides 
records that the overthrow of most of the tyrannies which flourished in Greece before 
the Persian war was due to the exertions of the Spartans, 


The fanaticism abroad in the world today in political and governmental matters 
appears to be derived in part from the philosophy of force and part from pagan religions 
ot the past. How else may we describe those isms, political and economic, that carry 
their message with fire and sword and seek to turn nation against nation and class 
against class? In nations where the highest forms of religion have flourished, and 
where men have envisioned a just and loving God, and at least have been exposed te 
doctrines proclaiming the brotherhood of man and the spiritual and temporal dignity 
and rights of the individual, we are confronted with spectacles which cause us to doubt 
whether there has been any substantial improvement in the nature of man in the mass 
since those historic times when the conforming majority, with howls of glee, hurled the 
unfortunate minority to the lions, burned them in the fire, or drove them into exile. The 
spirit of ferocity manifested is the same, and it matters little whether it acts to appease 
the supposed desires of some tribal god whose spokesmen demand blood and slaughter 
as the price of atonement, or whether present-day prototypes of those spokesmen spread 
death and terror in the name of their particular ideology, usually a race, class or condi- 
tion of society, which suddenly conceives itself superior to its fellows. 


When an individual, by mental aberration, self-hypnotism, or mere covetousness, 
decides to exalt himself in power and possessions at the expense of the rights and 
property of his neighbor, he must be restrained, either by reason or by foree. So, too, 
with groups and nations manifesting the same traits. It is but another chapter in the 
eternal conflict between right versus might, good against evil, justice against injustice, 
reason opposed to foree, or to use that magnificent phrase: a government of laws 
rather than a government of men. Some men, in good faith, have missed the purport of 
that golden thought, and have chosen to minimize law and to magnify man, forgetting 
that we are talking about government, the agency by which men are given power to 
use foree against their fellows to compel compliance with the law. 


Man is a predatory animal and exceedingly hard to train. The law of the jungle, 
an eye for an eye and a tooth for a tooth, might makes right, are deeply ingrained both 
in man and in his creature, the State, and so as best it may, reason must bind them down 
by laws so that the individual, the family, the businessman, the minority, may have some 
protection for their rights. 


The law was onee defined and taught as a body of rules of conduct, promulgated 
by the sovereign, defining what is right and prohibiting what is wrong. With the spread 
of education to every group, and with the encouragement of religion and philosophy, 
such a system might well raise the ethics of mankind to a point where the nations of 
the earth might dwell together in peace and harmony, Such a consummation presup- 
poses, of course, just and equal laws, universal and uncontrotled education, enlightened 
religion and a philosophy harmonizing man’s relationship with his fellows and the uni- 
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verse. Those objectives, seemingly so desirable, are the very ones in danger of destrue- 
tion in this flaming world, and are the particular anathema of those groups and nations 
who seek to block the onward mareh of civilization and democracy. To them, education 
is merely a means of propaganda, any religion that teaches justice and the rights of the 
individual must be rooted out, and the only philosophy recognized is that which mag- 
nifies the aims and ethies of the elect and minimizes and degrades all others. The 
concept of law has been equally perverted. For instance, Marx rejects the idea of 
impartiality of law. Lenin taught that law is “the expression of the will of the elass 
which has won the victory and keeps the governmental power in its hands”. Law, to 
the soviets, is merely an instrument of the rulers, and has nothing to do with the pro- 
tection of rights. It is a convenient weapon used to wreak vengeance on persons not 
attuned to those in power. If there is any distinction between this theory and the prac- 
tices of the Fascists and Nazis who, until recently, were supposed to be at the other 
extreme of political thought, I have been unable to detect it. It is Louis XIV again 
saying: “I am the State”, dividing the personal pronoun “I” by the limited number 
holding the reins of power. Laws, in the hands of such tyrants, become indeed instru- 
ments of tyranny, and fall well within the terms of Rousseaw’s famous indictment 
against the law. 


With us, however, the function of government is to protect certain inalienable rights 
and liberties of man. Our form of government is dedicated to the task of establishing 
justice, preserving order against both internal and external violence, and of providing 
liberty not only for us, but for generations yet unborn. If in truth civilization is a 
compact between the dead, the living, and the unborn, certainly the people at any given 
moment of time have only a limited right in the possessions that come to them from the 
dead. The doctrine of waste is applicable, and should be used to restrain this or any 
other generation from destroying the art and literature of the ages, the accumulations 
of capital, the tangible and intangible rights and liberties that have been gained by the 
blood and agony of generations of men and women. 


No class or nation has a monopoly of virtue, and the right of life, liberty and the 
pursuit of happiness is not entailed to any group. The assertion that one is a super 
race and hence entitled to abolish minority rights and to impose political and economie 
bondage on one’s neighbors is a pretension which the civilized mind will not allow. The 
delusion of grandeur may satisfy one’s ego but convinces the neighbors that one is a 
mental case. “God’s chosen people” are always self chosen, and the validity of the choice 
is always denied by those beyond the pale. An unexpired fury has pursued one hapless 
race for twenty-five hundred years and should constitute a sufficient warning for those 
who scorn their neighbors and have one law for the chosen and another for the stranger 
beyond the gate. 


There has been a tendency of late in some quarters to think of and to refer to lawyers 
as a class. We are a group, but that we are a class I deny. In a democracy the lawyers 
come from the people. If our land is divided into classes, which God forbid, we come 
from them all. We are of all races, religions and conditions of society. We are Demo- 
erat, Republican, Progressive, and New Dealers. The overwhelming majority of us, 
however, have one thing in common. We believe in the American system of government, 
the American ideal of liberty under law, the separation of powers of government into 
legislative, executive and judicial, that the people elect their legislator to initate and 
pass the laws, the executive to enforce them, and the courts to interpret the law in the 
light of the supreme law, the people’s will, the Constitution. 


And well may we believe in a reign of law, for only then have lawyers flourished 
and only then has freedom been more than an empty word. The pages of history record 
no dictator, oligarchy or aristocracy that had any sympathy for lawyers or their eternal 


f 


304 FLORIDA LAW JOURNAL 


comp aint about the common man and his r‘ght to life, liberty and the pursuit of happiness. 
Every movement for liberty in every civilized country has been led by lawyers, every 
trend toward tyranny has been fought by lawyers, and dictatorships have only been 
attained when the rights of the people, including freedom of speech, freedom of the 
press, and the right of counsel, have been denied and suppressed. 


What, then, is our responsibility as lawyers in our public capacity in a period of 
economic and political unrest? For one thing, we must use such knowledge and talents 
as we have to keep ever before the people the lessons of history to the end that they 
be not led astray by the false doctrines that have already led foreign peoples over the 
brink of the precipice. 


We must take a greater interest in the enactment of laws, to see that justice is their 
aim and that they are applied equally and uniformly to all alike. 


We must earefully serutinize laws purporting to be for the general welfare to see 
if that is their purpose and if they are feasible. 


We must search out laws creating special privileges and see that they are abolished 
wherever they may be found. 


We must make the laws respectable. If we make them respectable, if we are vigilant 
to see that their enforcement is equal and conducted in a spirit of fairness, the laws 
will be respected. When the laws are respected, they will be obeyed. What national 
trait could we cultivate that would be finer than a spirit of willing obedience to law? 


Let us rededicate ourselves to the cause of democracy, of justice and liberty, and of 
their essence, reason. Let us accept the full responsibility of our position as lawyers 
and citizens. Let us face the future with full confidence that we shall preserve the 
gains for which our forefathers fought and died, for they left us the noblest heritage 
that ever fell to the lot of man: a land rich in natural resources, rich in history and 
rich in the form of government by and through which the people rule. Let us look with 
assurance down the corridors of Time and envision the great nation of that day with a 
material magnificence beyond our conception, with a people worthy of the sacrifices of 
their ancestors, and a government based upon reason and the consent of the governed 
and opposed to force in whatever form it may manifest itself and true to the ancient 
Ameriean ideal of liberty under law. 


\ 9) 
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SHOULD FLORIDA ADOPT THE FEDERAL RULES 
OF CIVIL PROCEDURE BY RULE OF COURT? 


By GILBERT B, NEWKERK, University of Miami 
Winner of D. H. Redfearn Award 


Many authorities divide the history of adjective law into three periods: (1) the 
period of the common law when procedure was regulated by the court, (2) the period 
when the fever of codification seized the legislatures of the various States, and (3) the 
present period demonstrated by the tendeney to return to procedure governed and 
determined by rule of Court. Civil procedure in Florida does not properly fit in any 
of these divisions; that is, to the exclusion of any two other divisions. Rather, our 
procedure represents and exemplifies all three periods. Florida procedure is governed 
by the common law, subject to such alterations, modifications and additions as the 
legislature has seen fit to enact, and subject to rules of Court not inconsistent with law. 
Leaving Florida in this curious state of affairs, let’s glance back through the pages of 
history to the year of the Norman Conquest. 

William the Conqueror subdued the Saxons in the year 1066, and by 1071, the 
fuedal system was almost fully installed in England. All power was in the King; there 
was not the separation of powers that we know today. As the King became overburdened 
with his exeeutive and judicial funetions—the King was the “fountain of justice”— 
he delegated to members of his “Curia Regis” certain executive and judicial functions. 
These officials, “Justiciars”, were charged with the duty of colleeting the royal revenues, 
and the duty of hearing matters of a civil nature which the King had been wont to hear. 
As the justiciars increased in prestige, the pre-Conquest Saxon County Courts decreased 
in prestige and were soon supplanted by the King’s representatives. As complaints 
became more numerous, and the use of the King’s Court became the established practise, 
regular circuits were established, the justiciar faded from the picture, and by the time of 
the reign of Henry II, the system of itinerant justices—twelve justices in cireuit from 
the King’s Court—was fully established. Thus, Courts were established, and procedure 
therein defined to a certain degree fully one hundred years prior to the advent of the 
first real and regular Parliament in 1265. Historically, the rule-making power; the 
power to define procedure is either executive or judicial. It is not legislative! 

Parliament in its fight for dominance, however, did attempt to interfere and force 
on the Courts procedure concocted in Parliament. Francis Bacon advocated such a 
course in 1592, but the attempt failed, Yet, all through the years, form and technical 
niceties of pleading became of increasing importance; at least in the eyes of the Court. 
‘onditions became intolerable and Parliament foreed the Court to take action to alleviate 
the harshness, and to remedy the burdensome technicalities of the common law pro- 
cedure. This coercion and pressure resulted in the Hilary Rules of 1834. These rules 
did not truly correct the abuses of the adjective law. Yet, the Hilary Rules marks the 
transition to the second period in the growth of procedural law. This initial attempt 
at reform led finally to the Judicature Act of 1873. For the background of this Act, 
we must return to the United States. 


Administration of justice in New York in the 19th century was bogged down in a 
mire of technicalities. There were many, many forms of action—sixty in all. Delay 
pervaded the administration. Litigants were honking the horns of impatience and 
disgust. The Legislature of New York appointed David Dudley Field to head a com- 
mission to revamp the civil procedure, In 1848, the Field Code was presented to the 
Legislature and adopted. The Field Code marks the transition from the period of the 


1 9 Rocky Mt. Law R. 122; 1 Wash. L. R. 163. 
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common law to the period of codification in America; that is, the assumption by the 
Legislatures of the various States of the power to determine procedure in the Courts.2 


The code reduced the multitude of actions to one—a civil action; abolished the 
distinction between law and equity, and simplified pleadings. However, the code proved 
to be a dismal failure. There is a difference of opinion as to whom was at fault—the 
Legislature or the Courts. The Courts blamed the failure on the Legislature, and the 
Legislators on the Courts and lawyers. Possibly, both views are correct. Nevertheless, 
the code took the rig’d form of statutory law, and the rules could not be clarified without 
actual controversy. In 1910, 53.32 per cent of the cases turned on points of practise.% 
Many people, especially lawyers, concluded that the Legislature was not the proper body 
to pass on the procedure in the Courts. They reasoned that the Legislature could not 
properly pass on details of practise, that political matters occupied the Legislator’s time, 
and that when the procedure was considered, the result was piecemeal and sometimes 
inconsistent legislation. Matters came to a head when a Board of Statutory Consolida- 
tion was created to recommend revision of practise in the Courts. In 1912, the board 
reported and said, “The present code system of regulating details of practise by statute 
has been tried and so lamentably failed and has been condemned in such unmeasured 
terms that it may be passed by without further comment.” Thus, the fate of the Field 
Code. Despite the failure of the Code, it is a landmark, and it has had tremendous effect 
both at home and abroad. This Code started the swing to unification and simplification 
ot procedure. The method—by legislation—however, has not really solved the problem, 
Though the fever of codification swept the country and swept across the ocean and 
seized reformers in England, the method of accomplishing the reform in England was 
quite different from the method employed in this country. 


Jeremy Bentham did not live to see or witness the passage of the Judicature Act 
of 1873. This act effectively abolished the distinction between law and equity; it 
abolished all technical objections; it abolished forms of action, terms of Court, and most 
important of all, it created a rules committee. The effect of the Field Code is quite evi- 
dent in the Judicature Act of 1873, but it must be remembered that the substance of the 
act was not concocted in Parliament. The committee was composed of members of 
the Bench and Bar, and the act was the result of their deliberations, not the result 
of deliberations in Parliament. Parliament merely put its stamp of approval on 
the rules promulgated by the committee, a committee composed of members of the 
Beneh and Bar. Parliament has the right of veto, but the right has not yet, as far as 
T can determine, been exercised, Technically, the right to promu'gate rules of pro- 
cedure is now a statutory right of the English Courts. But, the Lord High Chaneellor 
said in a report to His Majesty and Parliament, “The powers given by modern statutes 
are often essentially similar to the powers which were assumed by many organs of 
the government at an earlier period. One illustration is the right of the Court to 
make rules of procedure. This authority, which was assumed by the Courts in the 
eighteenth and earlier centuries, now rests upon a statutory basis and is exercised 
by a Joint Committee of Judges, Barristers and Solicitors known as the Rules 
Committee”.s Thus, the Courts have never, in England, been divested of their power 
to determine the procedure in those Courts, and this is the essential difference 
between reform of procedure in England and in the United States. Procedure in 
England may thus be confined to the first two periods of growth of adjective law, and 
from a practical standpoint, the method of determining the procedure has never changed. 


These highlights from the history of the growth of the adjective law demonstrate 
that the common law system of procedure was found to be unfit for use under present 
day conditions both at home and abroad. As a reform in proceedure, various States 


2 1 Wash. L. R. 163. 
3 10 Ill. L. R. 171; 2 Minn. L. R. 92. 
5 Report of Lord High Chancellor to Parliament, April, 1932. 
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adopted codes of procedure. While these codes represented an improvement, yet, they 
could not stand the test of time. Two periods of growth have thus been passed. The 
period of the common law, and the period of codification. Let us now inspect the latest 
evidence of the transition to the third period—regulating and defining procedure by 
rule of court. 


In 1934, Congress passed an act giving to the Supreme Court the power to pro- 
mulgate rules of civil procedure; also, the power to unite law and equity. Mr. Chief 
Justice Hughes speaking before the American Law Institute said, “It is manifest that 
the goal we seek is a simplified practise which will strip procedure of unnecessary forms, 
technicalities and distinctions, and permit the advance of causes to the decisions on their 
merits with a minimum of procedural encumbrances. It is true that in certain juris- 
dictions * * * the simplified forms of unified procedure originally adopted came to be 
overlaid with procedural monstrosities due to legislative tinkering and elaboration. Such 
experiences have taught a lesson * * * we shall have the advantage of the simplicity and 
flexibility made possible by the exercise on the part of the Court of its rule-making 
power”. These words sum up the reason for, and the foundation on which the new 
rules rest. 


The new rules do abolish the distinction between law and equity, and do unify the 
procedure. Today, there is the single cause of action; rather, single form of action. 
Technical pleadings were done away with, and the emphasis is on the speedy, inexpensive 
determination of the case on the merits. The new rules are the result of intensive study, 
and exemplify the best thought on the proper civil procedure. The wealth of experience 
of other states and countries was drawn on, and the result should be a great improvement 
in the disposition of cases. The main feature is the ability of the Court to adapt the 
rules to meet changing conditions. Flexibility! This does away with the most objection- 
able feature of the Field Code—rigidity! A commendable innovation in the Federal 
practise is the adoption of the pre-trial procedure. Rule 16 provides that in any action, 
the Court may in its discretion direct the attorneys for the parties to appear before it 
for a conference to consider: (1) the simplification of the issues, (2) the necessity or 
desirability of amendments to the pleadings, (3) the possibility of obtaining admissions 
of fact and of documents which will avoid unnecessary proof, (4) the limitation of the 
number of expert witnesses, (5) the advisability of a preliminary reference of issues 
to a master for findings to be used as evidence when the trial is to be by jury, and 
(6) such other matters as may aid in the disposition of the action. The Court shall 
enter an order reciting the action taken at the conference. A pre-trial calendar may 
be established. Such is the gist of Rule 16 of the Federal Rules of Civil Procedure. For 
the full text and import of Rule 16, I could refer the reader to an order entered by the 
Supreme Court of Florida.6 Yes, the Supreme Court has seen fit to adopt the rule! 
Could this be prophetic? Can this action signal a more progressive attitude as to the 
proper function of the adjective law? 


Civil procedure in Florida is still governed by the common law, subject to such 
changes and modifications as the Legislature has seen fit to enact, and subject to rules 
of Court not inconsistent with law. Florida still elings to the unsound division between 
law and equity, though the division has been relaxed by statute allowing the interposition 
of an equitable defense to an action at law.7_ There have been other more minor changes. 
Conditions precedent may now be alleged generally.¢ But, we retain forms of action, 
all manner of pleadings, and these coupled with rule days make the procedure in the 
State of Florida rather a slow-moving, costly affair. Quite frankly, I think our pro- 
cedure rules the “little fellow” out of Court. I have tremendous faith in the future of 


6 In re: Petition of Jacksonville Bar Ass’n for Rule Permitting the Establishment of Pre- 
Trial Procedure. Rule ordered entered Jan. 12, 1940. Effective Feb. 1, 1940. 

7 +C. G. L. of 1927, Section 4301. 

8 C. G. L. of 1927, Section 4299. 
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the State of Florida and it is my belief that the Courts should prepare for an inerease 
in population and the consequent inerease in litigation. With our present cumbersome 
machinery—machinery discarded in England, machinery discarded in the majority of 
States—I cannot see how the Courts can discharge their duty to the public to handle 
cases swiftly, inexpensively and on the merits. In the interest of the publie good, I 
think the present procedure should be scrapped. In its place I would adopt the Federal 
Rules of Civil Procedure. A procedure combining the good, and embodying the wealth 
of experience accruing in other jurisdictions. The result would be a single system of 
procedure for Florida attorneys applicable in both the loeal State Courts and in the 
Federal Courts. A consequent increase in justified litigation when the little fellow asserts 
his rights. From the selfish viewpoint of the attorney, if [ may term it selfish, and from 
the viewpoint of the public interest, the adoption of the new rules would best serve the 
attorney and the public. 

The Supreme Court of Florida has said that it has inherent power to make rules 
of procedure. The latest evidence of the exercise of the rule-making power is, of course, 
the adoption of the pre-trial procedure by rule of Court. Yet, the Court has said that 
the rules so promulgated must not be inconsistent with law; that is, statutory enact- 
ment.2 The pre-trial procedure rule does not seem inconsistent with the law, and 
evidences the submission of the Court to the Legislature in matters of procedure. Histor- 
ically, the rule-making power is inherently judicial and is not legislative. Yet, the 
Legislature does exercise the rule-making power. It would seem that the Court has 
either acquiesced, submitted or is indifferent to the exercise by the Legislature of the 
rule-making power, Yet, experience with legislative codes has shown that the Legis- 
lature is not the proper body to exercise the power. It is interesting to note that Mr. 
Wigmore contends that legislative interference is a “usurpation of judicial power” and 
that all legislative rules are therefore void.'° Historically, Mr, Wigmore has ample 
foundation for this conclusion. I ean find no provision in the Constitution of Florida 
contering the rule-making power on the Legislature. The power must, by implication, 
remain in the Court, though the Constitution does not confer the power on the Court. 
That is why the power remains by implieation in the Court. However, a statute confers 
on the Court the power to make rules of procedure."' It is difficult to see how a statute 
could grant or confer power which the Court already inherently possessed. A statute 
of similar type was under consideration in a Colorado ease. 

In the case of Kolkman v. People, the Supreme Court of Colorado was considering 
the section which conferred on the Court the power to make rules of procedure not 
inconsistent with law.'2, The statute is thus similar to the Florida statute. The Colorado 
Court said, “We wish it to be understood that our right to make rules of procedure is 
not granted or limited by this section. Aside from any common law right or statutory 
grant, the power to make rules of procedure is our Constitutional right”. Yet, as far 
as I can determine, the Constitution of Colorado does not expressly confer the rule- 
making power on the Court. Mr. Wigmore calls the legislators “usurpers” and the 
Supreme Court of Colorado administers a “verbal spanking” to the Legislature( much 
to the delight of the Bench and Bar). 

I believe the Supreme Court of Florida should exercise its inherent power and 
adopt the Federal Rules of Civil Procedure. Leaving aside questions of political 
expediency, I believe the Court should take full responsibility for the proper performance 
of the functions of the Courts. The Court is under a duty to make such changes 
necessary to expedite efficiency of administration, and thus aim for the goal of “simpli- 
fied practise which will strip procedure of unnecessary forms, technicalities and dis- 
tinctions, and permit the advance of causes to the decisions on their merits with a 
minimum of procedural encumbrances”. 


9 In re: Petition of Jacksonville Bar Ass’n, 169 So. 674. 

10. 23 fil; R: 

11 ©. G. L. of 1927, Section 4682. 

12 Kolkman v. People, 300 p. 575; Comp. L. Colo., 1921, p. 184, Section 444. 
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INTEGRATED BAR AND PUBLIC RELATIONS 


Address by Charles A. Beardsley, 


President American Bar Association 


I am very glad of this opportunity to address the members of the Florida State 
Bar Association. I want to say, however, notwithstanding what my friend, Mr. Simmons, 
has told you, that I am not a native son of California. I am a native son of Pennsyl- 
vania. Furthermore, I moved from Pennsylvania to California before they had trailers. 
Therefore, I do not come within that definition that comes from Houston, or with any 
other definition of a native son of California, However, I have lived in California long 
enough so that I feel that it is my privilege, as well as my pleasure, to bring you 
members of the Florida Bar the greetings of the Bar of California, as well as to bring 
to you the greetings of the American Bar Association. 


It is a particular privilege to me to stand here and address the members of the 
Florida Bar, to stand here as I do, for the time being, the spokesman for the American 
Bar Association, because the members of the Bar of this State have taken and are now 
taking a very prominent and useful part in the affairs of the American Bar Association. 
Twenty years ago this Bar provided the President of the American Bar Association in 
the person of Mr. William A. Blount. Five years ago this Bar in this State provided to 
the American Bar Association its President in the person of the well beloved and 
respected Scott M. Loftin. (Applause.) And today we have in the official family of 
the American Bar Association such leaders in key positions as Cody Fowler, Chairman 
of the Committee on Admiralty and Maritime Law; Raymer Maguire, a Chairman of 
a section of the Bar Association activities; and Giles Patterson, a Chairman of the 
committee toiling with the very difficult problems that concern the Bar, the press, and 
the radio. 


While it is a pleasure to me to stand here and address a Florida audience, I do so 
with some misgivings, because I have been instructed by the management to talk to you 
about some experiences of California with an integrated Bar. I have some misgivings 
about talking to you on that subject. I have in mind the warning of a learned philoso- 
pher that went something like this: “Say nothing for yourself, either good, bad, or 
indifferent. Nothing good, for that is vanity; nothing bad, for that is affectation; 
nothing indifferent, for that is silly.” I am not quite sure that the implication of this 
warning does not apply to a Californian talking in Florida about California. (Laughter.) 


Furthermore, I have some misgivings because speaking on this subject I am afraid 
I shall find it necessary to give you some advice. Now, advice is rarely, if ever, welcome, 
and the better the advice the less chances there are of it being weleome. Oscar Wilde 
insisted that it was ever silly to give advice, and to give good advice is absolutely fatal. 
And I remember having read somewhere that girls who give advice to others go to proms 
with their own brothers. But I understand it te be one of the duties of the President 
of the American Bar Association to do the job that he is called upon to do, distasteful 
though that job may be. So I stand before you today to talk about California, and to 
give advice, something that is rarely, if ever, welcome. 


It has oceurred to me that in dealing with this subject of the experiences of Cali- 
fornia with the integrated Bar that it might be appropriate for me to refer to two 
controversies that the Bar of California had with the banks of California; tell you about 
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the issues involved in those controversies, and the outcome of those two controversies, and 
perhaps to draw some implications from the outcome of those two controversies, One 
of those controversies occurred shortly after we had our integrated Bar, and the other 
one occurred shortly before. 


I am going to tell you first about the one that was later in point of time, in 1934, 
after the State Bar of California had been in operation for about six or seven years, 
and it had been fairly active in the matter of the assertion of the rights of the legal 
profession and the protection of the public against the activities of those who encroached 
upon the prerogatives of the legal profession. 


At that time there was a rebellion started among members of a certain lay group 
against the activities of the State Bar of California. It was led by the California 
Bankers Association. They had as their allies in this movement six other powerful 
State-wide organizations representing practically all of the organized business interests 
of California. There were the California Real Estate Association, the California Title- 
men’s Association, the California Retail Merchants Association, the California Life 
Underwriters Association, and the Automobile Club of Southern California, these latter 
organizations having a membership of over one hundred thousand. And these organiza- 
tions, these seven organizations, got together and had proposed an amendment to the 
Constitut*‘on of California. 


In California, among other modern ideas, we have the initiative, referendum, and 
recall. And amendment to our Constitution can be adopted by initiative petition; with 
enough signatures on the petition it goes on the ballot and is voted upon in the general 
election, or sometimes a special election. 


And these organizations under the protection or under the leadership of the Cali- 
fornia Bankers’ Association prepared an initiative measure for an amendment to the 
Constitution of California. And this amendment as prepared by them provided that as 
long as the services rendered were gratuitous and not an incident to any court proceed- 
ing, that any layman or any lay corporation could draft any kind of a legal document 
and give advice in reference thereto, It also provided that as long as the service rendered 
was an incident to the carrying on or the promotion of any lawful undertaking, that 
any layman or lay corporation could draft legal documents, give legal advice, and 
perform all other services of a legal nature incident thereto. It also provided that if 
the corporation or organization was a non-profit corporation or a non-profit organiza- 
tion, such, for instance, as the Automobile Club of Southern California, that it could 
render any legal service to its members, in conrt or out of court, and with or without 
compensation. 


Now, the campaign for the adoption of that amendment to the Constitution of 
California was liberally organized. As a preliminary campaign fund they appropriated 
two hundred thousand dollars, which was designated a fund for the purpose of carrying 
on an educational campaign. 


The lawyers of California rallied to the defense under the leadership of the President 
of the State Bar of California, and the Board of Governors of the State Bar of Cali- 
fornia also appropriated a campaign fund which was not as large as the campaign fund 
of the business men led by the bankers. Instead of being two hundred thousand do!lars 
it was just fifty thousand dollars, which the State Bar had in its treasury, and it was 
appropriated for this purpose, and it also was designated a fund for the purpose of 
carrying on an educational program. 


Now, wher. the campaign was fully organized, the standing of the lawyers of Cali- 
fornia on the one hand and of the bankers and their business men on the other, some- 
thing happened. The bankers sued for peace. They asked for a truce. They asked for 
an armistice, which was granted. A two years truce was declared, during which the 
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lawyers agreed not to bring any further test suits against the bankers, and these other 
organizations in regard to the practice of law, and during which two years the bankers 
and their allies agreed not to circulate any more petitions among the people of Cali- 
fornia for the purpose of testing the standing with the people of California of the 
lawyers of California, And each side appointed a conference committee. The President 
of the State Bar on one side appointed his conferene committee and the bankers 
appointed their conference committee, and these committees were given full authority to 
sit down together around a council table and discuss their mutual problems and to deeide 
it they could, by applying the-rule of reason, in regard to which I heard this excellent 
address this morning, to these problems, and these committees met and they drew up 
a treaty of peace, they drew up a declaration of principles, they defined the practice of 
law as applied to these lay organizations. The treaty was written by the lawyers 
committee. The principles were the principles for which the lawyers sought, and the 
bankers and their allies ratified the treaty and they set up an organization with the 
lawyers to put it out and carry it into effect. And it has been carried into effeet 
satisfactorily to the members of the profession for the last six years. 


Now, I am going to tell you about the other controversy that came shortly before 
the integration of our Bar, for the purpose of showing you the contrast in the attitude 
of the people towards the lawyers and the attitude of the bankers towards the lawyers. 
As I told you, we have the initiative, referendum and reeall, and shortly before we had 
our integrated Bar the question arose as to who had the right to practice law. Some 
people in California, like the Governor of Texas, didn’t know that only lawyers had the 
right to practice law. And so the California Bar Association, a voluntary association, 
sponsored a law which was introduced in the Legislature by Senator Sample. It was 
known as the Sample Bill, and it defined the right to practice law as being something 
that belonged only to lawyers. There were some ex¢eptions in it that made it terribly 
innocuous. It gave title men and collection agencies and real estate brokers practically 
a free hand. It gave banks the right to do many things that border upon the practice 
of law, and it was passed by the Legislature. But the bankers did not like it, and so 
they circulated a referendum petition to have this law go on the ballot at the next 
general election to be decided by the people of California as to whether or not the lawyers 
should have the exclusive right to practice law. 


Now, the banks were alone in this particular controversy. They had none of the 
six allies that they had a few years later. They took the lawyers of California on single- 
handed, and it was a knockdown, drag-out fight. The campaign was vigorously prose- 
cuted. There were speeches up and down the State. There was newspaper advertising. 
There was billboard advertising, and signs in store windows. And the whole question 
was a question as to the standing of the lawyers of California with the people of Cali- 
fornia. And when the vote was counted it stood in favor of the banks and against the 
lawyers 555,522, and in favor of the lawyers 197,905. In other words, the people of 
California voted against the lawyers of California three to one, by the same majority 
that the Congress day before yesterday voted against the unregulated bureaucracy, on 
that bill that Giles Patterson referred to yesterday. The vote; !et me repeat it: Against 
the lawyers, 555,522, and in favor of the lawyers 197,905. 


The problem of the legal profession, the primary problem, is the problem of public 
respect and regard. The regard of the publie for the legal profession is our most 
valued asset. 


A few years ago Dr. Thomas Grafton Rogers, former dean of the law school of 
the University of Colorado, and now a professor at Yale, wrote a very learned article 
entitled “The Portrait of a Lawyer”. And in this portrait of a lawyer Dr. Rogers 
wrote: “The profession always was unpopular. The lawyer, as a elass, is the most 
disliked and despised stratum of society”. That is rather a severe indictment. It came 
from a leading member of the legal profession, 
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One need not go outside of the Rogers family to find a contemporaneous similar 
appraisement by a leading layman. When President Hoover appointed his Law Enforee- 
ment Commission, Will Rogers wrote in his syndicated column “Hoover appoints ten 
iawyers and one woman to see if anybody is drinking, and why. Well it is up to the 
lone woman to do something. I can think of nothing that the people would have less 
confidence in than ten lawyers put together. It looks as if he would have appointed 
one fellow with just horse sense.” 


Now, those are not pleasing appraisements of the legal profession, and in Cali- 
fornia, in the Sample Bill referendum, we took a scientific sampling of publie opinion 
towards the legal profession in a State where the legal profession was not organized 
in such a way as to enable it to do the things that the public expects the legal profession 
to do. And that sampling that we took in California confirmed the appraisement of 
Messrs. Rogers and Rogers as to the standing of the legal profession with the publie. 


The situation in California was not different than in other States where the Bar 
is not able to do the things that the people expect it to do. The only difference was 
that in California the people stood up and were counted. And we just counted them and 
we found how they stood, three to one against the lawyers, Now, what should we do 
about it? Should we adopt a “nobody likes a fat man attitude”, like Dr. Rogers did in 
his article, just accepting the fate of the lawyer as being always unpopular? What we 
usually do is merely to resent it, apparently upon the theory that if my neighbor does 
not like me I will make my neighbor like me better by getting sore about it. What 
we frequently do in regard to this low estimate of the public of the legal profession is 
to make Bar Association speeches condemning all of our detractors, including all of the 
members of the Rogers family. Usually their speeches were of the “straight from the 
shoulder” variety. When I hear one of those “straight from the shoulder” talks I am 
reminded of the editorial in the San Francisco Daily News. The editor quoted from the 
advertisement of a certain lecturer, the statement that the lecturer talks straight from 
the shoulder. And the editor went on to observe that “It is too bad that some of those 
talks could not originate a little higher up”. 


Now, in California, when we had the people stand up and be counted, and we saw 
how we stood with the people of California, we adopted another method of dealing with 
the problem. We undertook to tind the cause of this low estimate of the legal profession. 
We undertook to design an appropriate remedy, and to apply that remedy. As a matter 
of fact, we went ‘way back to almost the beginning of time for the remedy that we 
applied in California, We applied the remedy that the Lord gave to Cain in the second 
generation of man on earth. Cain had his problem of public relations. He was very 
much concerned about his standing in the world in which he lived. He was particularly 
concerned because he thought Abel stood better in the world than he did. And the Lord, 
seeing Cain concerned, said unto Cain (Genesis, 4th Chapter, 7th Verse): “If thou doest 
well, shalt thou not be accepted”? And so these old fashioned people that were in Cali- 
fornia, we thought that we would try to apply that old fashioned remedy that the Lord 
gave to Cain. And we set ourselves about the task of doing well by the people of Cali- 
fornia, to the end that we might be accepted by the people of California. 


Now, as a starter, in order to do well by the people of any State the legal profession 
must have an effective organization. A modern newspaper columnist observed “A 
beaver would not be able to dam very far if damed with one log at a time”. Without 
an effective organization the members of the legal profession cannot dam even with one 
log at a time; they cannot dam at all. So you have got to have, if you are going to do 
the things that the people expect you to do, you have got to have an organization with 
power to do those things. 


And so in California, in 1927, we induced our Legislature to pass the State Bar 
Act. That State Bar Act created the State Bar of California. At that time we had 
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eleven thousand members of the Bar. We have over thirteen thousand now. That Act 
provided that every member of the Bar should be 2 member of what is called a Public 
Corporation; that those members of the Publie Corporation should be self-governing; 
that they should elect their Board of Governors, and they elected their Board of Gov- 
ernors by oral ballots. There are fifteen members of the Board of Governors, and those 
Governors function very much the same as the Board of Directors of a private corpora- 
tion, responsible to the stockholders, the lawyers of Calfiornia. They appoint the com- 
mittees through which the work of the legal profession is carried on. They have adequate 
funds with which to operate. IT heard some diseuss'on yesterday about the desirability ot 
getting enough money to have a full time executive secretary for your Bar Association. 
Not to be boastful, IT might te!l you that the State Bar of California has two fully 
equipped offices. It has its main office in San Francisco, and its branch office in Los 
Angeles. In those two offices more than thirty full time employees are working for the 
lawyers of California. The income, incidentally, of the State Bar of California, through 
its integrated Bar, the dues of active members are seven-fifty per year, and it has an 
income of about $30,000 per year, which is the means with which to do the things that 
the people expect the lawyers to do for the people of the State, 


Now, how was this remedy applied, this remedy that Jehovah gave to Cain? Well, 
in the main it was applied by getting to the source of dissatisfaction with the lawyers of 
California, of getting to the source of dissatisfaction that accounted for that vote of 
555,522 against the lawyers, and only 197,905 in favor of the lawyers. In the main it 
was accomplished by dealing directly with those people who were dissatisfied with the 
lawyers. We took an inventory of the dissatisfaction. We took an inventory of the 
place, of the source of that vote of 555,522, and we took that inventory through our loeal 
administration committees, and through the simple procedure set up for those committees. 


I might tell you that under our State Bar Act it is provided that the Board of 
Governors can appoint in every county of tae State one or more local administration 
committees. Those committees are made up of three members of the Bar. In the larger 
counties we have several of them. In every county we have at least one. Those com- 
mittees have governmental power. They have the power to issue subpoenaes, they have 
the power to administer oaths, they have the power to take testimony; they have the 
assistants that they appoint, called examiners, that assist them in dealing with any 
complaint against a member of the Bar. Those complaints are dealt with under pro- 
cedure adopted by the Board of Governors, simple proceedure, The matters never get 
to the court at all, unless there was a recommendation of disbarment or suspension, 
and there is an easy way for those people who made up that bulk of 555,522 votes against 
the lawyers, to bring their complaints and have an official hearing before the repre- 
sentatives of the Bar of California. 


Now, I am not referring to discipline. I want to distinguish between discipline and 
the handling of complaints, because the vast majority of those complaints did not eall 
for discipline. As a matter of fact, during the first three years—I will refer to that 
period, because that is the time that I served on the Board of Governors, and that is the 
time that we were taking the inventory of this dissatisfaction evidenced by the vote of 
a few years before—during those three years we had an average of more than 1,200 
complaints per year, more than 100 per month, more than 4 every working day, against 
the members of the profession, and 96 per cent, or 94 per cent of those complaints were 
disposed of without any formal hearing. But the complainants all had their official 
hearing, and without any formal proceeding peace was made between 94 per cent of the 
complainants and their lawyers, and they were turned from being enemies of the legal 
profession into friends of the legal profession. And the other 6 per cent of these com- 
plaints, they went to formal hearings, some of them were dismissed by the Board of 
Governors, to whom the local administration ¢ammittee reports, some of them there was 
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a private reproval and some a public reproval. There was disbarment or suspension in 
less than two per cent of all the complaints received. In other words, the ones disciplined 
only represented less than two out of one nundred of the source of dissatisfaction. 


And yet it may be interesting to know that even with just that two per cent dis- 
ciplined, that is, disbarment or suspension, there was a very marked increase in suspension 
and disbarment. California was a State seventy-seven vears before we had an integrated 
3ar, and during those seventy-seven years when our Supreme Court had the sole 
responsibility for handling those complaints, and it accumulated to where we had that 
vote of 555,522, during those seventy-seven years there were twenty-seven disciplinary 
proceedings resulting in disbarment or suspension, an average of one in three years. 
And during the first three years of the integrated Bar they averaged twenty per year, 
or an inerease of six thousand per cent. And even so, we only disbarred or suspended 
less than two per cent of those against whom the complaints were pending. 


But all of these complaints, one hundred per cent, evidenced sore points against the 
legal profession. Those people that had a complaint were just as sore, just as dissatis- 
fied with the legal profession, as if they had had good grounds for dissatisfaction and 
for being sore, and they were not just individual complaints, because everyone of those 
people that represented the complaints of over a thousand a year, or over twelve hundred 
per year, shared their grievances with their relatives, with their ne‘ghbors, with their 
friends, and with others whom they could button-hole upon the street. Those complaints, 
most of them, 98 per cent of them, were without substantial foundation but were the 
reason for and the source of the votes against the legal profession. Now, they were 
removed, as I say, some disciplined, but mostly by sitting around a table applying the 
rule of reason to which Dave Simmons refers, and making peace between the people 
of California and the lawyers of California. 


And so a few years later, when we came to this controversy with the business inter- 
ests of California, we had the backing of the people of California, because we had not 
only applied the remedy that Jehovah gave to Cain, but because we had taken a lesson 
from the Proverbs, 16th Chapter, 7th Verse, “When a man’s ways please the Lord, he 
maketh even his enemies to be at peace with him”. We found ways to please our lords, 
the people of California, and because we found ways to please our lords, we made our 
enemies to be at peace with us. 


During the last twenty years integrated Bars have been established in twenty-two 
different States. In thirteen other States of the Union the voluntary Bar Associations 
have sponsored and are now sponsoring the movement for the integration of the Bar. 
It is a remarkable showing, it seems to me, when we remember the habitual conservatism 
of the Bar, 


Sometimes I feel that Douglas Jarrell must have had members of the American 
legal profession in mind when he defined a conservative as a man who refuses to look at 
the new moon out of respect for that ancient institution, the old one. We are like the 
boy who eats his peas with his honey: He eats his peas with honey. He has done it 
all of his life. It makes the peas taste funny, but it keeps them on his knife, 


It is particularly fitting at this time that we should be giving our attention to the 
means of improving the service that we render to the American people; particularly 
fitting that we should be giving our attention to this subject matter in a time when condi- 
tions throughout the world are such as those described to you by my friend, Dave 
Simmons, conditions with whieh we are mightily concerned. It is fitting that we should 
be considering this matter of the improvement of our service to the public, because this 
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service that we render to the public in our offiees and in our courts is simply another 
name for this thing that we call the administration of justice. 


The administration of justice is one method of settling disputes. There is another 
method of settling disputes. Disputes ean be settled by combats, by fights, and by 
wars. That is primitive man’s method. Throughout the ages men have been choosing 
between these two methods of settling disputes, between using civilized man’s methods 
and primitive man’s methods. Man’s choice as between those two methods is largely 
influenced by his satisfaction or lack of satisfaction with the method that you and I 
have to offer him. Man may choose the other method of settling disputes beeause of 
dissatisfaction with the operation of that method for which we are so largely responsible. 
It is fitting at this time that we should be giving attention, if you please, to making as 
attractive to civilization, to the people, as we ean this method of settling disputes which 
is a large part of the civilization of which we are a part. 


Last August, when the representatives of Nations that represented a large part of 
what we like to think of as the civilized world were engaged in conferenee, and consider- 
ing which method they would adopt for settling disputes, whether they would use primi- 
tive man’s method or civilized man’s method, a considerable number of the representa- 
tives of the French Government and the British Government were conferring in London. 

> 
Last August, this was. There was a little break in the clouds of war that hung over 
Kurope, a little relaxation. The conferees sat down for a little quiet lunch, as you are 
going to do in a few minutes, the Frenchmen and the Englishmen together, and one of 
the Frenchmen was called upon to make an after luncheon speech. He was not very 
familiar with the English language. He got along pretty well, however, until he came 
to a point where he thought it was about time to close, and then he said, “I shall not 

cockroach further upon your time”. Nobody laughed, but as they walked out of the 
luncheon room one of his English friends said to him, “You should not have said, ‘T shall 

= 
not cockroach further upon your time’; you should have said, ‘I shall not heneroach 
further upon your time’”. “Oh, I see”, says the Frenchman, “It is a matter of gender” 


T shall neither cockroach nor heneroach further upon your time, because when I came 
here yesterday I came as a friend of the Florida Bar, and when I leave tomorrow morning 
I hope that I may have the privilege of retaining that friendship. 


I thank you very much. (Prolonged applause.) 


316 FLORIDA LAW JOURNAL 


FLORIDA LAW JOURNAL 


Published Monthly, October to July, Inclusive 
By Florida State Bar Association 
MEMBER, FLORIDA PRESS ASSOCIATION AND AMERICAN EDITORIAL ASSOCIATION 


SUBSCRIPTION PRICE $5.00 PER ANNUM ........... 50 CENTS PER NUMBER 


ED R. BENTLEY, Editor 
LAKELAND, FLORIDA 


PUBLICATION COMMITTEE 
Lewis TwyMAN Wma. H. Rogers, Chairman WILLIAM B, 
Donatp K. C. Frep THOMPSON 
(While the FLORIDA LAW JOURNAL desires to permit the free discussion of all ques- 
tions, it is not responsible for the personal views of authors of signed articles. Their pub- 


lication is not to be deemed an endorsement of any position taken on any controversal 
question.—The Editor.) 


Editorials 
PUBLIC RELATIONS FOR THE BAR 


In this issue of the Journal we are publishing the address made to 
the Florida Bar by the Honorable Charles A. Beardsley, president of the 
American Bar Association. 


There is much wholesome food for thought in this address. After 
pointing out the attitude of the public toward the Bar, which is not always 
too complimentary, the speaker outlined a remedy which has been effective 
in his own State of California. There they created a strong all inclusive 
organization so the Bar could do the task it wanted to do for the betterment 
of the profession and the people of California. 


To have an effective organization is a prerequisite to the creation 
of proper public relations. What modern business organization today 
does not have its public relations counsel—except the bar—but some think 
it isn’t modern. 


In his annual address as president of the Florida State Bar As- 
sociation at Bellaire this editor gave expression to the need of an 
executive secretary for the Association. He did not mean that such an 
officer would be a mere clerk running errands for the members of the 
Bar and doing piddling jobs at the State Capitol or even more important 
jobs which might encroach upon the legitimate law practice of local law- 
lers; but he had in mind a strong executive who in addition to his other 
duties would be the public relations man for the Bar of Florida, a man 
who could keep the public informed of the attitude of the Bar and sell 
it to the public on its merits. 


Before the Bar of Florida, however, can have such an executive 
officer it must first get well organized. Such was the purpose of the 
petition before the Supreme Court of Florida whereby it was hoped that 
the Bar of Florida would be integrated, bringing every member of the 


profession into an organization that can move as a united whole. Some 
way will be found. 


The answer lies with the lawyers of Florida—and the Supreme Court. 
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Flovida State Bor (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 
J. VELMA KEEN, President JOHN DICKINSON, Secretary-Treasurer 
WARREN JONES JAMES WHITEHURST E. DIXIE BEGGS 
ED R. BENTLEY D. H. REDFEARN J. LANCE LAZONBY 


REPORT OF THE LEGAL EDUCATION AND 
ADMISSION TO THE BAR COMMITTEE 


The above committee met at the George Washington Hotel, Jacksonville, Florida, 
Wednesday morning, April 17, 1940. The following members were present: 


John Murphree, Gainesville; W. L. Gray, Jr., Miami; Dean R. A. Rasco, Miami: 
D. Niel Ferguson, Ocala; D. Plant Osborne, Jacksonville; and James Booth, St. Peters- 
burg, Chairman. 


After a discussion of Rule 1 of the Supreme Court relative to admission of attorneys 
to practice law in the State of Florida, it was suggested that the said Rule 1 be revamped 
and reconstructed to create a better balance as to the length of study in a law school 
and law office and under a preceptor; to define a preceptor, and to provide for the 
placing of the burden of proof on the applicant as to his good moral character. The 
rule as revamped and reconstructed is as follows: 


1. All applicants who began the preparation for the bar examination after —~-_~-~ 
date will be required to devote a minimum of three years study in research in the 
foregoing fields of law, in an accredited law school, or will be required to devote a 
minimum of four years of study and research in the foregoing fields of law, provided 
such study and research is to be made under the direction of a preceptor who shall he 
an attorney and member of the Bar of Florida, or a combination of such study in an 
accredited law school or law office or under a preceptor. Before admission to the 
examination the applicant shall be required to furnish the State Board of Law Examiners 
a certificate from his preceptor showing the subject studied and that he has devoted a 
minimum of four years to said study. The certificate of the preceptor or practitioner 
should show that the applicant has studied law under his direction for a minimum of 
four years; that he has studied the subjects required by the rules of this Court in each 
field of law for a period of time equivalent to the semester hours devoted to them by 
the law schools of this State whose certificate of graduation admits the holder to the 
practice of law without examination. The certificate should also show that the pre- 
ceptor is familiar with the subjects in the field of law; that he has thoroughly examined 
the applicant on said subjects, and that he has exemplified a knowledge of them that 
entitles him to admission to the bar examination. It is provided, however, that on 
producing a certificate of graduation from the academic department of an approved 
college, the applicant may be admitted to the examination as provided in Paragraph C 
hereof. 


The term “an accredited law school” and “a law school approved by this Court” as 
referred to in the above rule, are synonymous, and has reference to any law school 
accredited as a class A law school by the American Bar Association or the American 
Association of Law Schools or any other law school that may be added to said list by 
order of this Court. That the term “an approved college or university” as used in said 
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rule mean and refer to any A grade college or university as recognized by the American 
Association of Colleges and Universities. 


(c) In addition to his legal preparation, all applicants for admission to the Bar 
by examination must furnish reference of graduation from an aceredited senior high 
school as recognized in this State, or from a high school of equivalent standing in some 
other State, the District of Columbia, or a foreign country. In addition to this require- 
ment, it is recommended (not required) that each applicant for admission to the Bar by 
examination be a graduate of an approved college or university, and on producing a 
certificate of having so graduated, he may be admitted to the examination any time after 
having devoted a minimum of two years preparation in the law, either in an aceredited 
law school, in a law office under a preceptor, or partly under a preceptor and partly 
in an accredited law school. In order that the State Board of Law Examiners may be 
better enabled to execute this rule, it is required that all residents of the State of Florida 
who began the study of law after __--_--- date as a preparation for the examination, 
register his name and address and the date he began the study of law with the State 
Board of Law Examiners. It is further required that all those residents of the State of 


Florida who began preparation for the Bar prior to ~------- date, and still intend to 
take the examination at some future date, register their names and addresses with the 
State Board of Law Examiners on or before the ---- day of ~--------- , 19__-, and if 


not so registered they will be deemed as not having begun preparation, 


Rule 2—Applications. 


Each applicant for admission to the Bar shall file his petition with the Secretary 
of the State Board of Law Examiners in Tallahassee, Florida, which said petition will 
set forth that the applicant has been an actual bona fide resident of the State of 
Florida for a period of at least six months prior to the date of filing the application, 
and that the said application shall be filed at least 90 days before the examination which 
the applicant intends to take. Such application shall be made upon the forms adopted 
by the Board of Law Examiners and shall be accompanied by the $25.00 fee, certificates 
and proof prescribed. No deposit will be refunded under any circumstances. 


Rule 4. Each applicant shall, condition precedent to taking the examination, submit 
sufficient proof of his good moral character to the Board of Law Examiners. Each 
applicant shall supply the Board of Law Examiners, or any committee thereof, or any 
member thereof, with any assistance or information which it may require concerning the 
moral character, the legal education, and the legai knowledge of the applicant. Each 
applicant shall apear before the State Board or and committee thereof or member thereof 
when, and as often as required. 

2. The committee suggests that at such time as the standards of the American Bar 
Association rule governing admission to the Bar shall be put into full foree and effect 
in the State of Florida, then the diploma privilege granted to Miami, Stetson and 
Florida universities law colleges, shall be abolished. 


3. The committee further suggest that the period of examination before the State 
Board of Law Examiners be increased to three full days, The present examination is 
for a period of two days. 


4. The committee further suggest that there be provided by act of the Florida 
State Bar Association, a committee to cooperate with and work with similar committees 
appointed by the Board of Law Examiners of the State of Florida and the three law 
colleges of the State of Florida that now enjoy the diploma privilege, namely, Florida, 
Stetson, and Miami University colleges of law. 


5. The committee further suggests that any law instructor of either Stetson, Miami, 
or Florida university law colleges, who has taught as a full time instructor at least five 
years in either of said institutions above referred to, and who is a graduate of an 
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aceredited law school recognized by the Ameriean Bar Association or American Associa- 
tion of Law Colleges, and who has been previously admitted to practice law in some 


other State, shall be admitted to the Bar of Florida on motion before the State Board 
of Law Examiners. 


6. The committee further suggests that the reports of the surveys of Florida, 
Stetson and Miami University colleges of law, which would include the answers to the 
40 questions propounded by said committee to the deans and faculty of the above 
referred to colleges, together with the summary of the results of the questionnaire sent 
out to the members of the Florida State Bar Association, be printed in the Florida 
State Law Journal for the benefit of the Bar in general. 


JAMES BOOTH, Chairman 
D. NIEL FERGUSON 

R. A. RASCO 

D. P. OSBORNE. 


REPORT OF COMMITTEE ON UNIFICATION 


This year, your Committee on Unification has adopted the policy of ascertaining the 
results of the accomplishments of the former committees and a study of the present 
situation. 


The attention of the Association is called to the history of integration or unification 
work in Florida and its accomplishments to date. 


At the annual meeting held in Havana, Cuba, in April, 1936, the Committee on 
Integration of the Junior Bar made a very comprehensive report which was submitted 
to the Association and resulted in the passage of a motion that a committee be appointed 
by the State Bar Association to carry on this work. Mr. Giles Patterson was named 
chairman and, until the present year, continued in that capacity. The committee was 
merged with a similar committee of the Junior Bar and representatives of other com- 
mittees were included. 


Immediately a study was made of the general integration movement in the United 


States. It was found that there were three different types of integration representing 
different trends of thoughts and actions, 


Some of the States, by all inclusive acts of their legislatures, had incorporated the 
Bar, making it compulsory that every attorney be a member of the State Bar and that 
he pay annual dues thereto. The Acts provide for the admission of attorneys to practice, 
the disciplining of attorneys, and, generally, for the regulation of the practice of law, 
as well as provisions governing unauthorized practice of law. Typical of this form 
of integration was the California Act. 


Other States had their bars regulated by comprehensive rules of the Supreme Court, 
after obtaining from the legislature a short enabling Act recognizing the power of the 
Court to regulate and control the Bar, or an Act establishing an incorporated Bar and 
then authorizing the Court to pass the rules and regulations. 


A third form of integration was solely by Court rule disregarding the legislative 
department entirely. 


Integration had begun in 1914 when it was first suggested by the American Judi- 
cature Society but it was not until 1921 that the first State integrated its Bar. The 
movement then spread rapidly and, at the time of the study by the committee in 1936, 
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many of the States had integrated Bars by one method or another. In the fall of that 
year, the committee met at Orlando and, after a thorough discussion, it was agreed that 
the Supreme Court of Florida has the inherent power over the admission of all lawyers 
and the disciplining of members of the Bar. Such had been the opinions in several 
recent cases and it was decided by the committee that it would be inadvisable to attempt 
any legislation on the subject. 


Therefore, the committee turned its thought toward the promulgation of rules by 
our Supreme Court and the task of drafting appropriate rules was undertaken, Numerous 
legal questions involved were briefed and after exchanging ideas, the committee met in 
Panama City, and submitted the proposed rules to the Conference of Bar Delegates 
of the State Bar Association which approved the same, 


The committee met again in Gainesville and submitted the proposed rules to the 
directors of the State Bar Association and they were again approved and ordered pub- 
lished in the Law Journal. 


A petition was filed by the committee and the State Bar Association in the Supreme 
Court of Florida requesting the promulgation of the submitted rules. 


It is not necessary to go into details as to all of the rules but, in general, they 
provided for the adoption of the Canons of Ethics of the American Bar Association 
(that was done by the Supreme Court); the establishing of a commission of law exam- 
iners; the providing for standards for admission to the Bar; the creation of a Supreme 
Court Commission and Cireuit Court Commission and providing for an active and 
inactive list of lawyers with an annual enrollment fee of $3.00 per vear for each lawyer. 


We digress a moment to call attention to the fact that there is no complete list of 
lawyers practicing in the State of Florida. Lawyers have been admitted by different 
rules from time to time and it is now impossible to know who are admitted lawyers in 
the State and who have moved or passed away. Since the Board of Law Examiners has 
been functioning, there is a record. 


Notice of hearing on the petition was duly given to the Bar for March 26, 1937. 
The same came on for hearing before the Supreme. Court. Members of the committee 
participated in the oral presentation and two lawyers appeared in opposition. 


On January 8, 1938, the Supreme Court rendered its opinion wherein it raised the 
standards of admission to the Bar to a certain degree and in a carefully considered 
opinion, it reached the conclus‘on that the Court does have inherent power to prescribe 
necessary rules for regulating the practice of law but since the Court had failed to assert 
its power for approximately one hundred years, during which time the legislature had 
passed certain Acts on the subject in the public interest, that the Court would not now 
reassert that power, 


A petit‘on for rehearing was filed and granted and the Court then promulgated 
rules with reference to Circuit Court Commissions. The rules provide for creation of 
the Cireuit Court Commissions in the several circuits, the commissioners to be appointed 
by the judges of the circuits, upon recommendation of the Local Bar Association; gives 
to the Commissions certain valuable powers such as the power of subpoena and authorizes 
disciplinary action by the Cireuit Courts. This, the committee feels, was a great step 
forward as prior thereto the Courts could only disbar on a proceeding by the State’s 
Attorney and, since this punishment was very drast'c, it was seldom resorted to. 


A meeting was called in Gainesville of the representatives of the different Circuit 
Court Commissions, at which time a temporary organization was perfected and it was 
dec:ded that the Commissions should operate under uniform rules. Such rule: were 
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dratted and at the meeting at Belleair, it was decided to request the Supreme Court to 


adopt the proposed rules governing the actions and functions of the Cireuit Court Com- 
missions. 


A sub-committee was then appointed to present the same to the Supreme Court but 
the rules have not yet been adopted. 


In an effort to ascertain the practical results of the Circuit Court Commissions, 1 
questionnaire has recently been forwarded to each Commission and reports from eight 
of the Commissions give this information (at the time of making this report, we have 
been unable to determine exactly how many commissions are actually functioning). 
There have been sixty-six investigations, five reports to the Court, three suspensions by 
the Courts, one disbarment and one report to the Court is now pending. Each Commis- 
sion was requested to give any suggestions and the remarks almost unanimously refer 
to the fact that no proper means for financing the work of the Commission has been 
worked out. In most of the circuits, the individual members of the Commission have 
paid the necessary expenses out of their pockets and have furnished stenographers and 
have had to pay their own traveling expenses. In a few circuits, the Judges have 
approved the bills as part of the actual Court expenses and the same have been paid by 
the County Commissioners, 


Although under the rule the Commission has the power to subpoena witnesses, no 
provision is made for the payment of witness fees or mileage. 


It is the firm belief of your Committee that until some proper financial arrange- 
ments are made, the Commissions cannot effectively carry on their work. 


This leads us to the point of determining where we stand with integration work 
in Florida and what plans should be made for the future. 


Your Committee feels that Florida leads all other States in many accomplishments 
but is sadly trailing a majority of the States, and especially our friendly rival State 
of California, when it comes to unification or other organization of the Bar. The 
plumber, the laundry-men, the electrician, and laborers are well organized, but not the 
lawyers. True, we have some fifteen hundred members of the State Bar Association, 
of which we are justly proud, but so long as it is a strictly voluntary association, it 
will have little control over the Bar of the State of Florida. 


To date, there are approximately twenty-three States that have integrated Bars 
by one form or another. Some fifteen otner States, through their Bar Associations, 
have definitely committed themselves to integrated Bars leaving a very few where the 
movement has not yet crystalized. 


To our knowldge, there is only one State that has repealed its integration Act, and 
that is Oklahoma but, immediately, the Bar was integrated by rules of its Supreme Court 
so that it is now considered as an integrated Bar. 


One other State has had considerable trouble under the integration Act and that 
is the State of Louisiana, but it seems to be admitted that because of certain political 
conditions in the original set up, the same proved to be a failure. 


Now it is understood that the movement is going forward enthusiastically, 


Arkansas required a constitutional amendment to give the Supreme Court necessary 
power to regulate the Bar. This amendment was passed by the people in 1938. 


The Virginia lawyers, after ten years of effort, finally succeeded in getting an 
Act passed by their legislature. 
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The committee believed that the Supreme Court of Florida would promulgate sub- 
stantially all of the requested rules if the legislature would pass an Act recognizing 
that power in the Court but an attempt at the 1937 session of the legislature to get 
such an Act passed was unsuccessful. The attempt, however, was made late in the 
session. 


The adoption of the canon of ethies by the Supreme Court of Florida, the raising 
of the standards of admission to practice and the creation of the Cireuit Court Com- 
missions have, in the opinion of your Committee, been great steps forward but with a 
year’s experience under the Cireuit Court Commissions, during which time some defeets 
have been realized, the Committee now feels that it is time for further action. 


We sincerely believe that if the movement had the whole-hearted approval and 
support of a majority of the lawyers of the State of Florida, the Supreme Court would 
assume and assert its dormant power to regulate the Bar. 


We see no inconsistency in further petitioning the Court to pass the rules, and at 
the same time, again attempt to get an enabling statute from the legislature. We think 
that all we need is to have the legislature say to the Supreme Court of Florida,“Go 
ahead”. The difficulty of the lawyers in having such an Act passed is an example of 
the real need for an integrated Bar. If all the lawyers in the State of Florida were 
members of an integrated Bar, we believe that such a Bar could get any reasonable 
legislation passed by our legislature. As it is today, we must realize that requests from 
the State Bar Association are backed up by comparatively few members of the Bar. 


Since integration or unification has to do with admissions to the Bar, unauthorized 
practice of law, and unprofessional conduct, it seems to us that there should be repre- 
sentation on any future unification committee from the other mentioned committees so 
that there will be a unified effort to carry on the work. As an example, the unification 
committee should not request the Supreme Court of Florida to promulgate any rule 
concerning the disciplining of attorneys unless the grievance committees were consulted, 
and the same is true with reference to the other features such as standards for admission 
to the Bar. 


Therefore, the Committee recommends that this thought be kept in mind in the future. 


Your present Committee thinks it would be a great mistake for this Association to 
abandon the unification or integration movement. 


It is further recommended that the Association re-affirm its position in favor of a 
unified or regulated Bar, and instruct the Committee further. 


Respectfully submitted, 


FRANK E. BRYANT 
ERNEST MASON 

JOHN DONAHOO 
THOMAS J. ELLIS 

G. L. REEVES, Chairman. 


Note: For former reports of Unification Committees see Florida Law Journal, 
May 1937, May 1938, and March 1939. 
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ITINERARY OF JUDGE CURTIS L. WALLER 


“The attention of the Bar is ealled to the facet that by agreement of all Judges, 
Judge Waller will not take up any matters in the Southern District except upon the 
request of the Resident District Judge in the Division in which the ease is pending, 
unless such Resident Judge be absent from the Distriet, or sick, or otherwise unable 


to act. 


“In the absence of the special circumstances just stated, all eases to be heard by 
Judge Waller in the Southern District will be assigned for hearing by the Resident 


District Judge in the Division in which the case is pending. 


Applications for hearings 


in the Southern District should NOT be made direct to Judge Waller, except in the 


special cireumstances above named.” 


JANUARY 
Jacksonville__First, second & third w’ks. 
Tanipa Fourth week 
FEBRUARY 
Tanipa First week 


Nortl’n. Dist.-See., third & fourth w’ks. 


MARCH 
Miami 
Nortl’n. Dist..Fourth week 


APRIL 
Nortl’n. Dist._First week 
Jaeksonville._Second & third weeks. 
Nortl’n. Dist.-Fourth week 


MAY 
Miami _.First & second weeks 
Third week 
Nortl’n. Dist..Fourth week 

JUNE 


Jacksonville__First & second weeks 
North’n. Dist..Third week 


Tampa. Fourth week 
JULY 
ee First & second weeks 


North’n. Dist.-_Third week 

Miami _.Fourth week 
AUGUST 

VACATION . 
SEPTEMBER 

First week 


Jacksonville__Seeond week 
Miami & fourth weeks 


_First, second & third w’ks. 


OCTOBER 
Jacksonville__First & seeond weeks 
Nortl’n. Dist.-Third & fourth weeks 
NOVEMBER 


Lampe First & second weeks 
Nortl’n. Dist.-Third week 


Miami Fourth week 
DECEMBER 
Miami _First week 


Tampa Second week 
Nortl’n. Dist.-Third & fourth weeks 


Judicature Journal Is 
Offered Free 


Free cireulation of the bi-monthly Jour- 
val of the American Judicature Society has 
been resumed after three years, Herbert 
Harley, secretary, has announced. Law- 
yers who wish to receive the publication 
may do so by writing to the Society at 
the Law School in Ann Arbor, Mich. 

For twenty yearss the Journal of the 
American Judicature Society was sent to 
every lawyer requesting it, but when the 
American Bar Association arranged to 
subseeribe for it for its members three years 
ago, it was necessary to discontinue free 
distribution. 


FOR SALE:— Complete Northeastern 


Reporter up to date; new Northeastern 
Shepard’s Citator, all in perfect con- 
dition, at reduced price. P. O. Box 571, 
Orlando, 


Florida. 
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PROPOSED RULES PRESENTED TO THE COURT 


The Supreme Court of Florida heard 
arguments on the part of State Bar Associ- 
ation’s petition to adopt the proposed Flor- 
ida Rules of Civil Procedure on September 
17. The entire day was given over to this 
hearing. The arguments were heard by a 
full court. From seventy-five to one hundred 
lawyers were in the court room. 


The proponents of the new rules were 
heard in the forenoon. J. Velma Keen, 
President of the State Florida Bar Associ- 
ation, made a general presentation and then 
introduced Dan H. Redfearn, former Presi- 
dent of the Association and Chairman of 
the Special Committee charged by the As- 
sociation with the responsibility of getting 
the proposed rules adopted. The presenta- 
tion of the proponents was well planned 
and there was little repetition. They argued 
that the rules would speed up and make the 
administration of justice more effective and 
less expensive, that it would simplify pro- 
cedure, that the court had the inherent 
power to promulgate them and that to adopt 
them would give one type of procedure 
whereas we now have three in Florida. 


Those speaking for the Rules were as 
follows: 


J. Velma Keen, Tallahassee, President 
Florida State Florida Bar Association. 

Dan H. Redfearn, Miami, past President 
Florida Bar Association and Chairman, 
Committee on Rules. 

E. Dixie Beggs, Pensacola, Committee 
Member and former President of the Ju- 
nior Bar Section. 

William H. Rogers, Jacksonville, past 
President and Committee Member. 

John Murrell, Miami, Committee Member. 

Jim Whitehurst, Brooksville, Committee 
Member. 

T. F. Lambert, DeLand, Professor of 
Law, Stetson University. 

Chester Bedell, Jacksonville, for Jackson- 
ville Bar Association. 

Chester Ferguson, Tampa, for Tampa- 
Hillsboro Bar Association. 

Mary Lou Baker, St. Petersburg, for St. 
Petersburg Bar Association. 


Francis Whitehair, DeLand, for Volusia 
Bar Association. 

C. C. Howell, Sr., Jacksonville, 

In addition to the Bars represented before 
the court, resolutions were filed asking that 
the Rules be promulgated by the following 
Associations: Miami, Sarasota, West Palm 
Beach, Marion, and Paseo. It was announced 
that other resolutions would be filed, two 
of them opposing the Rules. 

The entire afternoon was given over to 
the opponents of the adoption. Most of the 
opponents based their opposition on a con- 
tention that the Court did not have the 
power to adopt the Rules, that this could 
only be done by the Legislature. Most of 
the speakers for the negative admitted that 
the Rules were good and that they would 
support a legislative act in furtherance of 
their adoption. 

Those speaking for the opposition were: 

Dewey Dye, Bradenton, State Senator. 

Judge Hal Adams, Mayo. 

Herbert Feibelman, Miami. 

Robert Mathis, Sr., Panama City, 


It was reported that several briefs, both 
for and against the petition, had been filed. 


In addition to those making arguments 
the following were among those in the court 
room: 

John Dickinson, St. Petersburg, Secre- 
tary of the Association; Ed. R. Bentley, 
Lakeland, Editor of the Florida Law Jour- 
nal; Herbert Phillips, Tampa, United States 
District Attorney; Frank Phillips, Tampa; 
C. C. Howell, Jr., Jacksonville; Frank 
Buckley, Tallahassee; Bill Allen, Tallahas- 
see; H. L. MeGlothlin, St. Petersburg; 
Charles Ausley, Tallahassee; Stafford Cald- 
well, Tallahassee; Leroy Collins, Tallahas- 
see; John Dunkins; Jimmie Campbell, Tal- 
lahassee; Thomas M. Tappy, Daytona 
Beach; Bill Pierce, Tampa; Lawrence Tru- 
itt, Attorney General’s Office; Dean Paul 
Raymond, DeLand, Stetson University; 
Warren Jones, Jacksonville; Jean Ellis, 
Tallahassee; Sam Kanner, Miami; Bram- 
berg Harrell, Jasper; Rodney Durranee, 
Tallahassee; Carl Hoffman, Miami; Julius 
Parker, Tallahassee and Judge A. B. Rowe, 
Jasper. 


ay 


FLORIDA LAW JOURNAL 325 


MINUTES OF MEETING OF EXECUTIVE COUNCIL 
Held at Floridan Hotel, Tallahassee, Florida, at 
8:00 P.M., Monday, September 16, 1940 


The Executive Council of the Florida State Bar Association met at the Floridan 
Hotel in Tallahassee, Florida, at 8:00 o’elock P. M., on Monday, September 16th, 1940. 
Members of the Council present were: J. Velma Keen, President; E. Dixie Beggs, Ed 
R. Bentley, Warren L. Jones, D. H. Redfearn, J. M. Whitehurst, John Dickinson, 
Secretary-Treasurer, Visitors present included Honorable Rivers Buford, John M. Mur- 
rell, of Miami and W. H. Rogers, of Jacksonville. 


The President announced the appointment of Ed R. Bentley as representative of 
the Association on the Florida Radio Service Council, which action was approved. 


After some discussion the Treasurer was authorized to appropriate and pay for 
the expenses of the Committee on Publie Relations for its press releases up to the sum 
of $200.00, upon the requisition of the Chairman of that committee. 


The President brought up a suggestion on the revision of the Corrupt Practice 
Acts and a motion prevailed that the matter be referred to the President of the Young 
Democrats of Florida for consideration, tendering to that organization any assistance 
that the Florida State Bar Association might render in such revision. 


A motion prevailed that the President communicate with the Florida State Realtors 
Association and the Florida Title Association for the purpose of determining whether 
these two organizations will co-operate with the Florida State Bar Association in revising 
the real estate laws of Florida, and if they will so co-operate then the President was 
authorized to appoint a committee for that purpose. 


After considerable discussion regarding the time and place of holding the Mid- 
Winter Conference and Legal Institute a motion prevailed that the Mid-Winter Con- 
ference be held at DeLand on a suitable date to be fixed by the President and that the 
Committee on Legal Institutes be requested to hold the Legal Institute on the days 
following, provided that Stetson University will make substantially the same arrange- 
ments in co-operating for the holding of this Institute as has been given the Association 
in its prior Institutes. 


The President submitted to the Council a copy of a proposal of the Committee 
on Judicial Administration and Legal Reform relating to ethies governing the bench 
and bar of Florida, and providing for Circuit Court commissioners and regulating 
re-instatement of attorneys which this committee had drafted for submission to the 
Supreme Court of Florida. After consideration a motion prevailed that the Committee 
on Judicial Administration and Legal Reform be authorized to proceed to request the 
Supreme Court to adopt such. 


J. P. Marchant, Lakeland; Stafford Caldwell, Tallahassee and Nathan Cockrell, 
Tallahassee, were approved as new members. 


There being no further business the meeting adjourned to meet again on the night 
of the Conference of Bar Delegates, at which time invitations will be received and 
considered for the next annual meeting of the Association. 


John Dickinson, Secretary. 
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CHANGES IN LAW FIRMS 


Thomas Jean Ellis, formerly of Miami 
has recently resigned as an Assistant At- 
torney General and has opened an office for 
the practice of law in Tallahassee. Paul 
Shelly, Jr. will be associated with him. 


Millard F. Caldweil, now Congressman 
from Florida, and B. A. Meginniss have 
announced the formation of a partnership 
with offices in Tallahassee under the firm 
name of Caldwell & Meginniss as a sue- 
cessor to the firm of Waller & Meginniss. 
Curtis L. Waller has retired from the 
practice to become a judge of the United 
States District Court. 

Ben C. Willis will continue his associa- 
tion with the firm. 


R. B. Huffaker and Marshall Edwards, 
formerly practicing as Huffaker and Ed- 
wards at Bartow, have announced the dis- 
solution of that firm. Each will remain 
in Bartow but will practice separately. 


Clarence O. Wright has returned to 
Palatka to resume the practice of law after 
having served as attorney for the State 
Road Department and the Surplus Com- 
modities Division. 


T. B. Dowda and James H. Millican, Jr., 
have announced the formation of a par- 
tnership under the firm name of Dowda 
and Millican. Officers are in Palatka. 


J. F. MeCall of Madison, former Rep- 
resentative, has moved to Perry and formed 
a partnership with Ben Lindsay, Jr. 


John T. Wigginton and Millard F. Cald- 
well of Milton have announced the forma- 
tion of a partnership under the name of 
Caldwell & Wigginton. 


The firm of Jordon, Lazonby and Dell of 
Gainesville have announced that William 
Wade Hampton has become associated with 
that firm. 


Senator-elect Leroy Collins has an- 
nounced that Guyte P. McCord, Jr. has 
become associated with him in the practice 
of law. Guyte P. McCord, Sr., now a clerk 
of the Florida Supreme Court, was for- 
merly the partner of Mr. Collins. 


W. J. Touchton and Harvey Crittenden 
of Winter Haven have announced the dis- 
solution of the firm of Touchton and Crit- 
tenden. Each will practice alone in the 
same city. 


Steve O’Connell, brother of State At- 
torney Phil O’Connell, has opened a law 
office at West Palm Beach, sharing offices 
with City Judge MeMillan. 


Julius Stone, former FERA administra- 
tor for Florida, has announced that he 
will form a partnership with W. Curry 
Harris of Key West. 


Albert L. Rankin, Jr. has announeed 
his withdrawal from offices of Coe, Fisher 
and Hamner and will practice alone with 
offices in the Comeau Building, West Palm 
Beach. 


LIFE’S RECORDS CLOSED . 


JUDGE JOHN B. JOHNSON 

Judge John B. Johnson, 72-year-old 
judge of the second judicial circuit since 
1927 and former Attorney General of 
Florida, died in a Thomasville hospital on 
June 26. Judge Johnson, who was not a 
candidate for e-election this year, 
served as State Senator from 1907-1920 
and was President of the Senate in 1917. 

Before moving to Tallahassee he had 
been Justice of the Peace and Mayor of 
Live Oak. Burial was in Live Oak. 


RANEY H. MARTIN 

Raney H. Martin, 41, prominent attorney 
of St. Petersburg, was instantly killed on 
August 26, when he plunged from the 
window of his office on the fifth floor of 
the First Federal Building. The coroner 
pronounced death as aceidential. 

Martin was a native of Brooksville but 
moved to St. Petersburg in 1923. He had 
served as City Attorney and was a former 
District Governor of Lions International 
and was Vice-president of the Pinellas Co- 
unty Bar Association. 
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JACKSONVILLE 

Raymer Maguire of Orlando, past 
President of the Florida Bar Association, 
was the speaker before the Jacksonville 
Bar Association on August 8. Mr. 
Maguire is Chairman of the A B A see- 
tion on loeal Bar Association activities. 

Chester Bedell, President, presided. 


TAMPA-HILLSBOROUGH 


The Tampa-Hillsborough Bar Association 
met on August 9, the principal business 
being the unanimous adopton of a resolu- 
tion favoring the proposed Florida Rules 
of Civil Procedure. 

The meeting was presided over by 
Judge John R. Himes, President of the 
Association, who was authorized to ap- 
point a committee to appear at the hear- 
ing on the proposed rules before the 
Supreme Court. 

William Rogers 
new member. 


was admitted as a 


TENTH CIRCUIT 


The Bar Association of Polk, Hardee 
and Highlands County met at Bartow on 
June 21 to weleome the new Cireuit Court 
Judge, D. O. Rogers of Lakeland, who 
took the oath of office following his ap- 
pointment by the Governor. 

A resolution was spread on the minutes 
of the court deploring the death of Robert 
L. Hughes and Luther C. Johnson of the 
Bartow Bar. 


WEST PALM BEACH 


The Palm Beach Bar Association met 
on July 27. Judge George W. Tedder, 
of the Fifteenth Judicial Cireuit, ad- 
voeated adoption of the amendment in- 
creasing the State Supreme Court from 
six to seven members. 

The Association went on record in 
favor of adopting the new Federal Rules 
to Florida procedure. 

President R. C. Prescott presided. 


CLEARWATER 


Mayor E. B. Casler, Jr. was the princi- 
pal speaker at the monthly meeting of 
the Clearwater Bar Association on Aug- 
ust 5. His subject was “Practice Before 
State Boards and Commissions.” 

The Association adopted a _ report of 
Harry L. Thompson, Mayor Casler and 
John Polhill approving the adoption by 
Florida of the new Rules of Civil 
Procedure. 

The meeting presided over by 
Alfied Marshall, President. 


JACKSONVILLE 

J. Velma Keen, President of the 
Florida State Bar Association, was a 
speaker before the Jacksonville Bar As- 
sociation on July 11. The president was 
introduced by Warren L. Jones and the 
meeting was presided over by Chester 
Bedell, president. 


TALLAHASSEE 


Members of the Tallahassee Bar met on 
July 29 to weleome Judge W. May Wal- 
ker, new cireuit judge appointed by the 
Governor to succeed the late Judge J. B. 
Johnson. 


DADE COUNTY 
W. L. Gray, Jr. was elected president 
of the Dade County Bar Association sue- 
ceeding N. Vernon Hathorne. 


SOCIETY OF THE 
BAR-FIRST CIRCUIT 
The late Judge EK. D, Beggs was ac- 
corded a_ tribute by Northwest Florida 
members of the Bar early in July with 
appropriate ceremonies in the cirenit 
courtroom. The resolutions on Judge 
Beggs’ death were prepared and pres- 
ented on behalf of the attorneys by J. £. 
D. Yonge, J. J. Sullivan and Will H. 
Watson. 
Judge L. L. Fabisinski and R. A. 
MecGeachy presided from the bench dur- 
ing the impressive ceremony. 


| 
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CLEARWATER 
Ben Krentzman was the principal 


speaker before the Clearwater Bar As- 
sociation on July 7 speaking on the sub- 


ject of “The Torrens System of Title 
Registration.” 
TENTH CIRCUIT 
The Attorneys of the Tenth Cireuit 


were the guests of State Attorney Grady 
Burton at Zolfo Springs on June 27, The 
me ting was one of the best attended this 
circuit has had in a long time. 

This was the first meeting of the As- 
sociation since Polk, Hardee and Highi- 
lands were combined into one Association. 


SARASOTA 
Albritton, former cireuit judge, 
has been named President of the Sara- 
sota Bar Association. Dewey <A. Dye 
served as toastmaster of the meeting. 


Paul C. 


ORANGE COUNTY 
The proposed Florida Rules of Civil 
Procedure being presented to the Supreme 
Court on September 7 was the subject of 
discussion of the Orange County Bar on 
August 12. 


SARASOTA 

The Sarasota Bar met on August 15 
with Herbert S. Phillips, United States 
District Attorney, of Tampa, as the prin- 
cipal speaker. The proposed new Florida 
Rules of Civil Procedure was the sub- 
ject of discussion. Final action will be 
taken at a later date. 


MANATEE CCOUNTY 

The Manatee County Bar Association 
held a special meeting on August 13 to 
discuss the proposed new Florida Rules. 
A resolution was passed opposing — the 
promulgation of these rules at this time. 

DADE COUNTY 

The Dade County Bar held its monthly 
meeting on September 10th under the 
leadership of Wm. L. Gray, Jr. The meet- 
ing was given over to a debate on the 
adoption of the Proposed Florida Rules 
of Civil Procedure. 


TAMPA-HILLSBOROUGH 

The Tampa-Hillsborough Bar Associa- 
tion has received the report of its Public 
Relations and Legislative Committees, 
headed by G. L. Reeves and Chester H. 
Ferguson respectively on various proposed 
amendments to be voted on at the Novem- 
ber election. The Association has agreed to 
support the following: 

1. Adding a seventh Justice to the 

Supreme Court. 

2. Extending the term of County 
Commissioners from two to four 
years. 

3. Abolishing the State Ad Vorlem 
tax. 

The Association had previously indorsed 
the proposed Florida Rules of Civil Pro- 
cedure and appointed 20 attorneys from 
the Association to appear at the hearing 
on September 17th. 


FORT MYERS 


The Fort Myers Bar, more or less in- 
active recently, had a meeting on August 
29th and disapproved the Proposed 
Florida Rules of Civil Procedure. 


VOLUSIA COUNTY 


The Volusia County Bar met on Sep- 
tember 4th and after a thorough discussion 
of the Proposed Florida Rules of Civil 
Procedure voted to indorse same. 


JACKSONVILLE 


The Jacksonville Bar met on September 
12th with Chester Bedell presiding. Judge 


Curtis L. Waller, recently appointed 
“roving” Federal District Judge for 


Florida, was the honor guest. 


BAR INSTITUTES TO BE HELD 


Warren L. Jones of Jacksonville, Chair- 
man of the association’s committee on Le- 
gal Institutes, has announced that Legal 
Institutes will be held again this year in 
cach of the 15 Cireuits of Florida. 

The committee serving with Mr. Jones 
are: John Ward Henderson, Tallahassee ; 
E. S. Quick, Miami; G. B. Fishback, 


Orlando; and Latimer A. Long, Auburn- 


dale. 
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They Say That— 


Herbert S. Phillips has been reappoint- 
ed United States Attorney for the South- 
ern district of Florida. 


William A. MeCrae, Jr, of Jacksonville 
has-been named by the State Board of 
Control as a professor of Law at the 
University of Florida. 


Judge R. S. Cockrell, colorful veteran 
for twenty-one years of the University of 
Florida law faculty, retired on August 31. 


Dwight Culver Smith of West Palm 
Beach, Florida was recently married to 
Josephine Ellen Mitchell. 


George C. Dayton ot the Dade City 
Bar was recently married to Miss Vivian 
Webb. 


Judge A. S. Herlong, Jr. judge of the 
Lake County Court, was the host to the 
judges of the county courts of Florida 


at the Lake County Country Club on 
July 25. 


W. J. Bivens of the Tampa Bar and 
Lieutenant in the Naval Reserve has ae- 
cepted temporary duty in the Tampa 
recruiting offices to enlist men as mid-ship- 
men. 


Howard P, MacFarlane of Tampa Bar 
has accepted the Tampa Chairmanship on 
the National Emergeney Committee of 
the Military Training Camps Association. 


James C. Gwynn is the new Leon 
County Judge suceeeding Judge W. May 
Walker, who steps up to the cireuit bench 
following the death of Judge J. B. John- 
son. 


Maxwell Wells, member of the firm of 
Maguire, Voorhis and Wells, Orlando, has 
been called for active naval service, he 
being a Lieutenant in the Naval Reserve. 


D. F. Borchardt of the Tampa Bar is 
publishing a new book entitled “Suwannee 
Valley”, reviewed elsewhere in this issue, 


Lt. Lance Lazonby of Gainesville, presi- 
dent of the Junior Bar section has been 
called to active duty and assigned to the 
University of Florida R O T C staff. 


BOOK REVIEWS 


PROCEDURE AND PRACTICES 
UNDER THE NATIONAL LABOR 
RELATIONS ACT 


Attorney W. A. Rinckhoff in collabora- 
tion with Harvey B. Rector, authority 
and consultant on Labor Relations, has 
prepared a useful little book on Procedure 
and Practices Under The National Labor 
Relations Act. The book contains 202 
pages and is intended to aid attorneys 
in correctly interpreting the act and in 
protecting the constitutional rights of 
employers of labor against wrongful 
charges of labor unions and to aid in the 
preparation of defense against such 
charges. The directions contained in the 
book are based on actual experiences with 
labor organizations and N L R B. 


There is a voluminous chart outlining 
unfair labor practices. It is really a 
condensed rule beok outlining procedure 
from the time a charge is filed until it ts 
finally heard and disposed of. 


Unions, contracts between unions and 
employers, strikes, bargaining tactics, and 
suggestions for handling these matters is 
dealt with. 


Rules regulations issued by the 
National Labor and Relations Board are 
printed in full as are a number of related 
acts such as the Federal Anti-injunction 
Act, the Byrnes Anti-strikebreakers’ Law, 
Federal Civil Liberties Act, and_ the 
Walsh-Healey Act. 


For those dealing with the N L R B this 
book will be of service. 


Published by Law Research Service, 


Cincinnati, Ohio, 
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BOOK REVIEWS 


SUWANEE VALLEY 
By Bernie Borchardt and Gene Sears 


A new book soon to come from the press 
authored by Bernie Borchardt, a mem- 
ber of the Tampa Bar, in collaboration 
with Gene Sears is Suwannee Valley. This 
is not the first excursion of Mr. Brochardt 
into the realm of authorship. In 1924 he 
wrote The Way of the Walking Woundcd 
and in 1923 he brought out The White 
Heron. 


Suwannee Valley is a sprightly story 
of pioneer life in Florida during Governor 
Bloxham’s administration and at the same 
time that Henry Plant was planning and 
building railroads into Florida and debat- 
ing whether the famous hotel, which 
later materialized as the famous Tampa 
Bay Hotel, should be built in Cedar Keys 
or Tampa. The locale of the story is Troy, 
long since a ghost town, situated on the 
banks of the Suwannee River near the 
boiling springs northeast of Live Oak. 
It is a story of the hard bitten men who 
wrestled a life from the fields and ranches 
of old Lafayette County and those stern- 
wheeler captains who plied the Suwannee 
River between Troy and the thriving 
town of Cedar Keys. Much of the early 
day life of Cedar Keys is woven into the 
story. 

The book particular interest for 
lawyers because at least five of its impor- 
tant characters are lawyers or judges. 
The hero of the story is Martin Phillips, 
a young lawyer just admitted to the Bar, 
possessed of ambition and high ideals. He 
starts his promising career in the office 
of a typically fine old lawyer who guided 
and advised the young barrister. 

Cattle stealing, political chicanery, 
night riders and the law ef the bull-whip 
all have a part in the story. Two love 
stories are threaded into the theme. 

While the book contains nearly three 
hundred typewritten pages, the severest 
criticism which ean be offered is its brevity 
in describing some of the interesting in- 
cidents. Notwithstanding the brevity, 
however, the author seems to have caught 
the spirit of the times in narrating poig- 
nant situations. Conversation is carried 


on in the colloquial language of early 
rural Florida. No element going into the 
make-up of a community in a new and 
struggling country is omitted from the 
picture, Certainly this new novel will he 
enjoyed by Floridians. 

Published by Harbinger House, New 
York City—$2.00. 


“WOE UNTO YOU, LAWYERS!” 
By Fred Rodell 


A curious mixture of sense, non-sense 
and diatribe, is a little volume entitled 
“Woe Unto You, Lawyers!” It is a peculiar 
psychology that will prompt a professor 
of law, and Mr. Rodell is reputed to be a 
professor of law at Yale University, to 
inveigh against the profession which he 
is helping to create by training young men 
in the law. The author insists that law is 
a hoeus-pocus science and that lawyers are 
medicine-men. He says that the law is a 
luerative, powerful, highelass racket, and 
that the lawyer’s trade is built entirely 
upon words. He pokes much fun at the 
language of the law which he refers to as 
“jargon.” He viciously ridicules the 
doctrine of “Consideration.” 

There is much good sense in the book 
and some of the shafts of the author strike 
valuable spots in the lawyer’s armour. 
He hasn’t told us much new but his 
“kidding” style and the audacity of some 
of his statements have a new slant. His 
remedy for the whole trouble seems to be 
that our system of law should be abolished 
—nnd the practice of law made a crime. 
Ile accuses the lawyer of using words and 
technique to awe his clients. He ridicules 
the Supreme Court and refers to their 
decisions as empty, inept, illogical rational- 
izations based on nothing more substantial 
than big words. 

He seems to look upon a Judge as 
something no more important than a “law- 
yer who knew the Governor.” 

All in all it is a pessimistic satire which 
tends to illustrate the truth of the state- 
ment of William James to the effect that 
the “natural enemy of any subject is the 
professor thereof.” 

Published by Reynal and Hitchcock, pp 
274, price $2.50. 
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BOOK REVIEWS 
LAW OFFICE MANAGEMENT attorney himself. The advantages and 
disadvantages of different office techni- 


By Dight G. McCarter 


A 1940 contribution to Law Offier 
Management is a book just brought from 
the press by Dwight G. McCarter, a mem- 
ber of the Iowa Bar. The book is written 
under six headings: General Efficiency, 
Psychology, Personnel, the Office, Book- 
keeping, and Improving Routine. It is 
quite the most practical and complete 
work which we have yet seen. Beginning 
with a discussion of the changes taking 
place in law practice, a thorough discussion 
is had of various details going into the 
management of a modern law office, 
whether those details are to be taken 
care of by the secretarial help or by the 


ques is discussed. Various office routines, 
the methods of ealeulating charges for 
services and how much is to be charged 
strikes at one of the greatest weaknesses 
of many law. offices. Practical sugges- 
tions running all the way from the kind 
of letters to write to the techniques of the 
brief making, filing systems, keeping of 
office and court dockets are given their 
rightful attention. 

The book is well written and we believe 
it will receive a warm welcome by the 
average law office, 

Published by Prentice-Hall, Ine., 70 
Filth Avenue, New York.—Price $5.00. 


J. LANCE LAZONBY, President 
WILLIAM A. GILLEN 
W. P. SIMMONS, Jr. 


Junior Boar Dection 


OFFICERS AND EXECUTIVE COUNCILMEN: 


C. C. HOWELL, JR., Secretary-Treasurer 
RICHARD J. GARDNER 


DONALD K. CARROLL 


W. O. MEHRTENS 
BEN C. WILLIS 


LIST OF APPLICANTS 

WHO SUCCESSFULLY PASSED THE 

JUNE 1940 BAR EXAMINATION 

Out of the thirty-four taking the Ber 
Examination the following fifteen were 
successful. 

Broad, Shepard, 500 15th St., Miami 
Beach, Fla. 


Bowden, Otto Roy, 317 Main St., 
Jacksonville, Fla. 
Barnes, Raymond Edward, 205 W. 


Gaines St., Tallahassee, Fla. 


Dowings, Harry B., e/o Red Cross Drug 
Store, Miami Beach, Fla. 


Earnest, Ray M., 202 Langford Bldg., 
Miami, Fla. 


Hopkins, Perey [. Jr., Box 599, R. F. D. 
No, 2, Coconut Grove, Fla. 


Hodges, John Grady, 316 E. Virg'nia St., 
Tallahassee, Fla. 


Joseph, Howard E., 723 Stovall Profes- 
sional Bldg., Tampa, Fla. 
1520 S. W. 5th 


Kaplan, Leon, 


Miami, Fla. 


St., 


Morrison, Harry, State Prison Division, 
Tallahassee, Fla. 

Martin, Wm. Cabiness, Jr., 1101 15th., 
N. W., Apartment 101, Washington, D. C. 


Oldham, Frank O., 205 Hyde Park Place, 
Tampa, Fla. 

Pallot, William Louis, 2275 S. W. 7th 
St., Miami, Fla. 


Warner, Morris G., ¢/o Grant & Rubin, 
600 Lincoln Road Bldg., Miami Beach, Fla. 


Tolar, John N., e/o Tilden, Hays & Wal- 
ker, Florida Bank Blde., Orlando, Fla. 
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(1) 


RESULT OF QUESTIONNAIRE SENT OUT BY 
COMMITTEE ON LEGAL EDUCATION 


What 


should contain? 


Accounting 56 
Administrative Law 3 
Advaneed Civies 9 
American History 27 
Anatomy 
Banking 2 
Bookkeeping ---- ---- 10 
Business Administration __- 24 
Business Finance 2 
Business Law 3 
Business Organization ---- 1 
Civil Engineering 2 
] 
Constitutional History --__ 10 
Cultural and Social Subjects 2 
Current Events ~--------- 3 
Debatune 4 
89 
Electrical Engineering ---- 2 
77 
Englishs Composition 35 
English Grammar 14 
English History 26 
English Literature 46 
Etymology 1 
Florida History 4 
3 
General Science 10 
10 
1 
Government 1 
108 
Investments. 1 
International Law _ 4 
Judicial Administration __ 4 
Jurisprudence 1 
3 
Legal Accounting 3 
Legal Bibliography 
Legal History 


in your judgment are the 
most important subjects that a pre- 
legal eurriculum above High School 


The 


Mathematies 49 
Mechanical Eng‘neering 2 
Mental Hygiene ] 
Modern Languages) 18 
Natural Science + 
Office Management 6 
36 
4 
Political Economy 3 
Political Science 47 
Practice Court. 3 
Principles of Tort 1 
Probate Practice _ -_-_---- 3 
56 
Public Speaking ~_-------- 57 
Review of Legal Systems 

of Various Countries 1 
Seeurity Transactions 3 
Shorthand and Typewriting 5 
Short Story Writing 
Social Sciences 13 
3 
5 
Theatrical Work 2 
1 
Trial Evidence 7 
Minnesota Plan Subjects. 7 
No Answer -- 46 


Re; Answers to Question No. 1. 
following are the 
subjects in the 
popularity : 


most 
order of 


2 BMeomomies ............ 89 
3 
4 Public Speaking —~------ 57 
5 Psychology 56 
6 Accounting 56 
Mathematics. ........-. 49 
8 Political Seience 47 
9 English Literature ____- 46 
10 Philosophy .--.------- 36 
11 English Composition 35 
13 American History = __ 27 


14 Business Administration _ 24 


popular 


| 
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(3) 


(+) 


(5) 


(6) 


16 Modern Languages -_--_- 18 
17 Government 18 
18 English Grammar —_-__-- 14 
19 Social Sciences 13 
21 Bookkeeping 10 


22 Constitutional History__ 10 


10 

23 General Science 10 
How many years of pre-legal study 
above High School would you 
suggest ? 

1 

75 
74 

ING. 9 


Would you favor an expansion of 
the law courses of the Florida, Stet- 
sson and Miami Universities, which 
enjoy the diploma privilege, to four 


years ? 

ING -AWSWOP 13 


If you favor the four year course in 
law school for Florida, Stetson and 
Miami Universities what would you 
require for pre-legal training? 
(b) 3 years Saree 
(c) 4 years 
(d) AnA.B.orB.S, Degree 4 


(g) Not Answered 61 


Do you favor the law student enter- 
ing law college from high shool and 
remaining under the supervision of 
the law college for both pre-legal 
and legal training? 


121 


If you favor the four year law 
course for legal students what studies 
would you suggest for the fourth 


year 

Practice: Court. 143 
Trial Evidence 126 
Legal Accounting 11 
Probate Practice 110 


(7) 


333 
Administrative Law ___-- 105 
95 
Office Management 76 
Judicial Administration __ 71 
Economie Problems 68 
Labor Baw 68 
Business Association 58 
Security Transactions_--. 54 
International Law — 31 


Brief Making and 

Drattsmanship 5 
Public Speaking 3 
Pederal Rules ............ 2 
Pleadings and Practice 2 
Legal History - 2 
Legal Research 1 


Public Utilities Regulation 1 
Conflict of Laws 
Abstract Examinations ---- 1 
English Jurisprudence 1 
Social Seiences 1 
Real Property -... ---.-- 1 
Engiish Composition ] 
Private Corporations 1 


Not Answered 74 


What subjects did you omit from 
your course in law school that subse- 


quent experience has shown you 
should have taken? 

35 
Trial Practice ............ 17 
Administrative Law _____- 17 
Probate Practice ____- 
Economie Problems __ 12 
9 
Brief Making 8 
7 
Admiralty- ..........- 
Offige Management 
5 
Seeurity Transactions 5 
4 
Trial Evidence 4 
Judicial Administration ___ 4 
Federal Practice 4 
Future Interests 4 
Florida Statutes 4 
Partnerships 4 
English History 3 
Qorporations 3 
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(8) 


Business Associations 3 
International Law  ---- 3 
Diplomatie Relations ~_---- 2 
Soeial Seiences ee, 
Constitutional Law 2 
Pamares 2 
Publie Utilities 1 
Negligence 1 
Negotiable Instruments --- 1 
Public Speaking 
1 
Preparation of Documents 1 
1 
Municipal Corporations_--- 1 
Conflict of Laws 1 
Politieal Seience 1 
Debating 1 
1 
Philosophy 1 
Pleading and Practice ---- 1 


If you favor the four year course in 
legal training would you favor the 
granting of two degrees? 


(a) Two years of pre-legal training and 


two years in law school, B. S. in 
Jurisprudence. 


Yes 


(b) Two years of pre-legal training and 


(9) 


four years of legal training, LL.B. 


Degree. 

Not Answered ___________-_ 95 


Should the diploma privilege granted 
to Florida, Stetson and Miami Uni- 
versities be abolished ? 

No 


(10) If the four year course in legal train- 


ing should be accepted would you 
abolish the diploma privilege? 


(11) If the final examination of senior 


students in Florida, Stetson and 


Miami Universities be approved by 


(12 


(13) 


(14) 


(15) 


the State Board of Law Examiners, 
would you allow the diploma privi- 
lege to continue? 


109 
Not Answered 22 


Do you favor a co-operation between 


the Bar Assoeiation, the Bar Ex- 
aminers and the Law Schools? 
Not Answered __---- 
What form of co-operation would 


you suggest between the Bar As- 

sociation, the Bar Examiners and the 

Law School? 

By the formation of joint com- 
mittees, joint meetings, ete. 186 


Do not believe ¢o-opera- 
Not Answered 72 


Do you favor the three or five day 
examination by the State Board of 


Examiners? (The present  exan- 
ination is two days). 

21 
Would Abolish Examinations 1 

Not Answered -..._-~----- 31 
Reflecting upon your law school 


course or other legal training and 
your experience in practice, what ad- 
ditional suggestions do you have as 
to course of law study? (Answer 
may be continued on the back of 
this sheet). 


That the course be made 
more practical 133 
That the requirements be 
12 
No suggestions 6 
Not: Answered. 2.2: 109 


(16) The Committee would be glad to 


receive any suggestions, 
That the course be made 


more practical 50 
That the requirements be in- 

5 
Not Answered -.-.....---- 205 


JAMES BOOTH, 
Chairman Legal Education and 
Admission to Bar Committee. 


we 
Not “Answered 8 
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REPORT OF COMMITTEE ON AMERICAN 
LAW INSTITUTE 


As Chairman of the American Law Institute Committee of the State Bar, I respeet- 
fully beg leave to submit on behalf of the said Committee the following report with: 
reference to the work of the Committee since the annual meeting of the Florida State 
Bar Association held last year at Hollywood, Florida: 


After the adjournment of said annual meeting, the Federal Works Progress Ad- 
ministration approved a project known as Project No. 4544, having for its purpose the 
preparation of Florida Annotat‘ons of the American Law Insstitute Restatement of 
certain subjects of the law. 


Operations under the project began on August 3, 1939. Mr. Roy Schroder, the 
State Administrator, turned over the active handling of this particular project by his 
office to Mr. Franklin Albert, Assistant State Director of Professional and Service 
Projects for the State of Florida, whose office is at 49 West Duval Street, Jacksonville, 
Florida. Mr. Albert appointed Mr. Edwin L. Jones, a practicing attorney at the Bar 
of Jacksonville, Florida, as State Supervisor of the project. 


The project was under the sponsorship of the State Bar Association and the Law 
College of the University of Florida. As Chairman of the American Law Institute 
Committee of the Association, I have had charge of co-ordinating the services of the 
Association with the activities of the Federal Works Progress Administration. Asso- 
ciated with me in this work have been Mr. Dan H. Redfearn, Mr. Ed R. Bentley, Mr. 
Lucien H. Boggs, and Mr. J. Velma Keen. 


The actual research work on the annotations has been done by four units, composed 
of a personnel selected from lawyers certified to the W.P.A. by the State Welfare 
Department. 


Mr. Jones’ job was the arduous one of co-ordinating the work between the different 
units that were to be used, and directing the system to be adopted and the methods to 
be followed—all subject to the supervision of the Florida State Bar Association and the 
American Law Institute, within their proper spheres and through their proper repre- 
sentatives. 


As the result of the setting up of this project, units of lawyers whose services were 
acceptable to the Works Progress Administration were organized as follows: 


In Jacksonville—subject “Property”’—number of annotators employed, 5. 
In Tallahassee—subject “Agency”’—number of annotators employed, 3 
In Tampa—subject “Torts’—number of annotators employed, 5. 

In Miami—subject “Trusts”’—number of annotators employed, 2. 


Orlando, Lakeland, and Pensacola were considered as sites for units but there were 
no lawyers in any of these places qualified under the rules of the State Welfare Board 
for use on such a subject. Hence research work on two of the subjects available for 
annotation, namely, “Conflict of Laws”, and “Restitution”, has had to be deferred until 
the units which have been organized could take up these subjects at the conclusion of 
the work to which they were first assigned as aforesaid. 


The project has progressed in advance of its estimated speed to the point where 
it can be predicted that all research work will be completed about four months ahead 
of the original time schedule and the additional unanticipated work of “framing the 
annotations” to fit the forms required by the American Law Institute can be accomplished 
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under the project within not to exceed two months of time in excess of the or‘ginal 
period allotted to complete the entire project. 


The project will be consummated within the original budgeted figures of expense. 


At the time of the preparation of this report, over 95 per cen tof all necessary 
research work on the subjects of Property, Torts and Trusts has been finished and 
approximately 60 per cent completed on the subject of Agency. 


It was found impracticable to insist that the members of the Floirda State Bar 
Association voluntarily contribute the editorial work which was part of the Association’s 
undertaking in sponsoring the project. Fortunately, the Works Progress Administration 
will be able to use the services of certified members of the organized units to do this 
work of “framing the annotations’—thus relieving the Florida State Bar Association 
of a very difficult and heavy obligation which it had assumed. As hereinbefore stated, 
this work of “framing the annotations” by members of the units in addition to the 
research work, will extend the time required to complete the project by the estimated 
period of two months beyond the final date fixed in the original schedule. 


The project has had the active cooperation of the American Law Institute, For 
example, the American Law Institute furnished free forms of the finished annotations 
of Massachusetts and Pennsylvania. It has also furnished free many annotator’s copies 
of the American Law Institute restatements of the subjects to be annotated. It has also 
been lavish in furnishing cooperative advice. On this subject of the interest of the 
American Law Institute, I quote from a letter dated March 20, 1940, written by Mr. 
George B. Hurff, Jr., who is in charge of the Annotators’ Cooperating Committee of 
the American Law Institute and who writes from the office of the Institute in Phila- 
delphia, as follows: “The next group of Annotations manuscript is scheduled for publi- 
cation next fall. Your Annotations undertaking as a W.P.A. project is operating on a 
wide front and we are much interested in following the development of the work. It 
will be pleasant to hear from you and if you are able to tell me something of the progress 
made, that will be very helpful”. 


In view of the foregoing statement made by Mr. Hurff, I think it may be fairly 
said that the Florida project is one which is looked upon throughout the United States 
as perhaps the most ambitious of its kind. Hence it is very important that the results 
of the project be of such character as to reflect prestige upon the Association. 


The standard of work done by the research units has proved to be unexpectedly 
h'gh in view of the fact that the project had to rely upon a very low income group of 
lawyers to render this exacting service. The project has developed in certain unit mem- 
bers special talent of the kind needed for this type of work. The representatives of the 
Association who have had editorial supervision of each of the several units under the 
Chairman of the American Law Institute Committee have done a fine job of co-ordina- 
tion with the State Supervisor. I think it appropriate to mention these persons by 
name, Viz: 


Mr. Dan H. Redfearn, Miami, Supervisor of “Trusts”. 

Mr. Lucien Boggs, Jacksonville, Supervisor of “Property”. 
Mr. J. Velma Keen, Tallahassee, Supervisor of “Agency”. 
Judge John R. Himes, Tampa, Supervisor of “Torts”. 


Furthermore, this project has in a substantial, if not in a wide-spread, way, served 
to relieve the financial necessities of certain very deserving memberss of the Florida Bar, 
who otherwise would have been hard put to it to make a living in this competitive 
profession of ours during depression times. 


There were only two failures of personnel. These have been remedied and the 
present personnel of the units now represents a membership wholly deserving of your 
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respect. The work done is of such character that it will be approved by the Florida 
Bar generally when the annotations are published. 


There will be very few errors in citations or in the redaction of authorities, This 
is so because each of the units is served by a verifying committee which is composed of 
lawyers in active practice of the place where each unit is located. Mr. Jones reports 
that these verifying committees are taking seriously their obligation to see that the 
work done is accurate. 


In inaugurating the research work, we proceeded first on a basis of requiring a short 
intensive study by each unit member of the subject which was to be annotated. There- 
upon research work was entered upon, This research work was done by each unit 
according to one or the other of two different methods: 


A. Each volume of the Florida Reports was thumbed and checked for possible 
citations on the subject to be annotated, and 


B. A search of the digests was made the basis for the research. 


As the result of a faithful attack of the annotation problem from both of these 
directions, it has come to be the final unanimous opinion of the annotators that the 
first method is the better. In the two units where research method B was used, namely, 
a search stemming from the digests, it has been found necessary to double check, by 
using also method A, which ealls for an examination of the volumes of the Florida 
reports page by page. 


On May 18, the American Law Institute convenes its annual meeting in Washington. 
I expect to be able to report to that meeting that research work on all four of the 
subjects now being studied has been completed and that the work of “framing the anno- 
tations” for printing will be about one-third done on two or three of those subjects. We 
anticipate that the Florida annotations on all four of the subjects of “Property”, 
“Agency”, “Torts” and “Trusts” will be in the hands of the American Law Institute 
printers by the first of September, 1940, so that they can be included in the printing 


We anticipate that the quality of the Florida annotations when finally printed will 
be found by the Bar of the State certainly to be as good as, if not better than, the 
Thompson Annotations on the gubject of “Contracts”. 


We are happy further to report that, at this time, we do not find it necessary to 
‘all upon the State Bar Association for any financial help. 


I conclude with the statement that the Association is indebted to Mr, Edwia L. Jones 
for his wholehearted, conscientious assistance to the project. 


Respectfully submitted, 


GEORGE PALMER GARRETT 


As Chairman of the American Law 
Institute Committee of the Florida 
State Bar Association. 


April 8, 1940. 
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The Annotator 


THE LAWYER PROFITS BY HIS 
EFFORTS 


I. HE HAS A COMPLETE LIBRARY CONSIST- 
ING of many thousands of volumes at his disposal. 


Il. HE MAKES YOUR ENTIRE SEARCH. The 
author of the AMERICAN LAW REPORT ANNO- 
TATION (the A.L.R. kind), when assigned a point 
of law, searches out every possible source of infor- 
mation on the subject, collecting all cases in point. 


Ill. HE PROVIDES CERTAINTY OF EXHAUSTIVE 
AND THOROUGH COVERAGE. With all of the 
authorities before him he appraises each case with 
the mind of an expert in order that he may show its 
exact bearing on the subject. 


IV. HE FURNISHES YOU A PRE-PREPARED 
BRIEF. By utilizing his experience as an expert 
legal author he draws from the cases the rules and 
applications, and when there are various views he 
gives you the benefit of wise editorial comment 
thereby avoiding case confusion from which the in- 
dividual briefer often suffers. 


V. HE HELPS YOU AVOID TILE DRUDGERY OF 
SEARCH. The A.L.R. owner with over 12,000 of 


these carefully prepared annotations is saved many 
hours of search and briefing time. 


THE LAWYERS €0-OPERATIVE PUBLISHING COMPAN a 
Reechester. New York 


BANCROFT-WHITNEY COMPANY 
San Francisco, California 
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Ne matter what part ef Florida you’re planning 
te visit ... me matter how much or how little 
youw’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 


LAKELAND 
ACES 


Tampa 
LAKELAND 
TERRACE 

Lakeland 
DIXIE COURT ! 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 

Bradenton = 
SARASOTA 
TERRACE 

Sarasota 

CHARLOTTE 
HARBOR 
Punta Gorda 


GASPARILLA INN 
Boca Grande 


EVERGLADES INN 

Everglades 

Useppa Island 


BOCA GRANDE 
USEPPA ISLAND 
Lam PA 


EVERGLADES 
ladles 


ia 


For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Apply te TRAVEL AGENT or address individual hotel managers e¢ 


COLLIER FLORIDA COAST HOTELS 


HOTEL TAMPA TERRACB 745 FIFTH AVENUE 
TAMPA, FLA. NEW YORK, NN. Y. 
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Start righ E... . APPROACHING ANY LEGAL PROBLEM 


Always Consult 


AMERICAN JURISPRUDENCE 


FIRST 


IN THIS WAY THE INVESTIGATOR— 


(1) refreshes his recollection of the con- 
trolling fundamental principles 


(2) obtains the necessary broad view of 
the subject involved 


(3) notes the bearing of his question on 
related topics 


(4) is placed in touch with leading cases 
that are readily available 


(5) is referred to annotations that cite and 
analyze every pertinent decision 


(6) has for his guide a reasoned text based 
on authorities of exceptional sound- 
ness. 


Resort to American Jurisprudence first, 


check your contentions with its text, and 
rest on its high authority. 


Published jointly and sold exclusively by 


BANCROFT-WHITNEY COMPANY 


SAN FRANCISCO, CALIFORNIA 


THE LAWYERS’ CO-OPERATIVE PUBLISHING CO, 


ROCHESTER, NEW YORK 
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JACKSONVILLE * FLORIDA 


NEWHOTEL 
Mayet LOWERK WHEN 


THE PRIDE OF JACKSONVILLE Jacksonville 
and 
West Palm Beach 


STAY AT 


FLORIDA’S 
FINEST HOTELS 


JACKSONVILLE * FLORIDA 
HOTEL 


WONDER HOTEL 
ef THE SOUTH 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


HOTEL mo 
FLAGLER EVERY MODERN 


CONVENIENCE... 


GARAGE DIRECTLY CONNECTED 
WITH LOBBY... 


ROBERT KLOEPPEL HOTELS 


JACKSONVILLE 
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Ready This Month 


A Completely Revised Edition 


CARSON’S FLORIDA 
COMMON LAW PLEAING 


With FORMS 


The author, Mr. James M. Carson, decided that a complete 
new revision of the first edition was necessary, so the work has 
been entirely rewritten in the light of the new rules, the statute 
law and the decisions of the last twelve years. Twenty-one new 
chapters have been added. 


There have been many changes in the forms, as might have 
been expected from the elastic nature and capacity for growth 
of the law itself. There are nearly six hundred forms, more than 
two hundred of them being entirely new. 


An Appendix contains new rules; a complete Table of Cases, 
showing where each is discussed, and an exhaustive Index. 


All that could be done to make this work highly serviceable 
has been done. 


A Necessary Guide in Your Practice 


One Volume, Fabrikoid Binding, with Pocket 
for future Supplemental Service, price $20.00. 


John M. Elliott 
Florida Representative 


Published and for sale by 


The Harrison Company 


LAW BOOKS 
151 Spring Street, N. W. 
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